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INTRODUCTION 
 

In the past couple of years, major periodicals—e.g., Rolling Stone 
and The Atlantic—have done in-depth exposés on the dark side of college 
fraternities and sororities.1 However, little research has been conducted on 
this topic in recent years, at least by legal scholars. This is surprising given 
the persistent hazing incidents on college campuses and the recent hazing 
deaths of individuals, like Robert Champion at Florida A&M University 
and George Desdunes at Cornell University—both incidents having result-
ed in criminal prosecutions of alleged hazers.2 This article seeks to fill that 

                                                 
 †  Assistant Professor of Law, Wake Forest University School of Law. Thank you to 
Samantha Berner, Joseph Motto, Bahati Mutisiya, Michael Norsworthy, Jasmine Pitt, and 
John Toth for their tremendous research assistance. 
 ‡  Associate Professor, University of South Florida Department of Criminology. 
 *  Associate Professor, University of Connecticut Department of Sociology and Insti-
tute for African American Studies. 
 1  Caitlin Flanagan, The Dark Power of Fraternities, THE ATLANTIC, Feb. 19, 2014, at 
72; Janet Reitman, Confessions of an Ivy League Frat Boy: Inside Dartmouth's Hazing 
Abuses, ROLLING STONE, Mar. 28, 2012, at 44, available at 
http://www.rollingstone.com/culture/news/confessions-of-an-ivy-league-frat-boy-inside-
dartmouths-hazing-abuses-20120328. 
 2  Christina Ng, FAMU Hazing Brings Charges Against 13 in Drum Major Robert 
Champion’s Death, ABC NEWS (May 2, 2012), http://abcnews.go.com/US/thirteen-charged-
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void by exploring hazing as a criminal legal issue and the extent to which 
social science helps elucidate why hazing persists and the factors that may 
militate against it.  

The regulation of hazing as a crime has been done by both statute 
and case law. Anti-hazing legislation in the United States has only gained 
momentum over the past few decades,3 despite its documented existence 
since the 1600s.4 The first wave of anti-hazing legislation has been linked 
to the passage of the Family Educational Rights and Privacy Act (FERPA), 
which shifted responsibility for the well-being of students away from the 
institutions and universities they attended and onto the students them-
selves.5 The most significant wave of legislation came as part of the second 
wave, which brought the number of states with anti-hazing legislation into 
the dozens.6 This second wave followed an increase in student deaths at-
tributable to fraternity-related incidents.7 Parents whose children had suf-
fered injury or death caused by hazing mobilized anti-hazing campaigns 
and brought numerous lawsuits against individuals, fraternities, and univer-
sities.8 These campaigns contributed to at least five additional states pass-
ing anti-hazing laws.9 The final wave has seen three additional states pass 
anti-hazing legislation since the year 2000, mostly from continued parental 
involvement in lawsuits and anti-hazing campaigns.10 

All forty-four states that have passed anti-hazing legislation have 
criminalized hazing, making the act punishable at least as a misdemeanor 
when a specific mens rea is associated with the act.11 For example, New 
Jersey’s Anti-Hazing Act, which was passed in 1980 following the death of 
a pledge at Monmouth College, criminalized hazing where the perpetrator 
“knowingly or recklessly organizes, promotes, facilitates or engages in any 

                                                                                                                 
famu-hazing-drum-major-robert-champions/story?id=16260053; Michael Winerip, When a 
Hazing Goes Very Wrong, N.Y. TIMES, Apr. 12, 2012, available at 
http://www.nytimes.com/2012/04/15/education/edlife/a-hazing-at-
cornell.html?pagewanted=all&_r=0.  
 3  SHASHI MARLON GAYADEEN, RITUALIZING SOCIAL PROBLEMS: CLAIMSMAKERS IN THE 
INSTITUTIONALIZATION OF ANTI-HAZING LEGISLATION 6 (2012). 
 4  Id. at 2. 
 5  Id. at 6. 
 6  Id. at 7. 
 7  Id. 
 8  Id. at 8. 
 9  GAYADEEN, supra note 3, at 8. 
 10  Id. at 9. 
 11  Richard J. Reddick et al., The Harms and Hazards of Hazing: Medical, Sociocultur-
al, and Legal Perspectives, in ALPHA PHI ALPHA: A LEGACY OF GREATNESS, THE DEMANDS 
OF TRANSCENDENCE 279, 294 (Gregory S. Parks & Stefan M. Bradley eds., 2011) [hereinaf-
ter ALPHA PHI ALPHA], as cited in Gregory S. Parks et. al., Belief, Truth, and Positive Or-
ganizational Deviance, 56 HOW. L.J. 399, 409 (2013). 
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conduct”12 that causes another person to be placed in danger of bodily inju-
ry.13 Evidencing the increasing criminalization of hazing, some states have 
made hazing a felony depending on the seriousness of the harm.14 For ex-
ample, Utah and Indiana consider hazing to be a felony where there is seri-
ous bodily injury or the use of a deadly weapon.15 Felony charges carry 
significant punishments. For example, a charge of felony hazing in Utah 
could result in imprisonment for up to fifteen years.16 Notably, while these 
statutes classify hazing as criminal acts, many do not foreclose the possibil-
ity of prosecuting the offenders under other applicable criminal statutes.17 

While some form of criminalization of hazing is widespread 
amongst the states, not all statutes effectively address the wide variety of 
circumstances under which hazing appears. Many hazing statutes include 
education-based language, foreclosing on hazing prosecution in the athlet-
ic, work-related, or military contexts.18 Statutes also vary as to whether 
they cover humiliation and other mental or emotional injuries,19 as well as 
whether consent is a viable defense,20 as it is in some assault statutes.21  

The increased criminalization of hazing is also demonstrated by 
states’ efforts to ensure that incidents of hazing are reported and prosecut-
ed. Because hazing is often a part of initiation into a group that the victim 
seeks to be accepted by, organizational loyalty sometimes deters victims or 
witnesses from reporting occurrences of hazing.22 Some states have ad-
dressed concerns of organizational loyalty by criminalizing the failure to 
report hazing incidents.23 Arkansas, for example, deems it hazing for a per-
son to fail to “report promptly his knowledge or any reasonable information 

                                                 
 12  N.J. STAT. ANN. § 2C:40-3(a) (West 2005). 
 13  Gregory L. Acquaviva, Protecting Students from the Wrongs of Hazing Rites: A 
Proposal for Strengthening New Jersey’s Anti-Hazing Act, 26 QUINNIPIAC L. REV. 305, 319 
(2008). 
 14  ALPHA PHI ALPHA, supra note 11, at 294, as cited in Parks et al., supra note 11, at 
409. 
 15  IND. CODE ANN. § 35-42-2-2.5 (West 2012) (effective July 1, 2014); UTAH CODE 
ANN. § 76-5-107.5 (West Supp. 2004). 
 16  UTAH CODE ANN. § 76-3-203(2) (West 2004). 
 17  See e.g., Acquaviva, supra note 13, at 319 (discussing New Jersey’s Anti-Hazing 
Act). 
 18  GAYADEEN, supra note 3, at 10. 
 19  Nicole Somers, Note, College and University Liability for the Dangerous Yet Time-
Honored Tradition of Hazing in Fraternities and Student Athletics, 33 J.C. & U.L. 653, 656–
58 (2007). 
 20  Id. at 658; see also Gregory S. Parks & Tiffany Southerland, The Psychology and 
Law of Hazing Consent, 97 MARQ. L. REV. 1, 10–24 (2013). 
 21  Amie Pelletier, Regulation of Rites: The Effect and Enforcement of Current Anti-
Hazing Statutes, 28 NEW ENG. J. ON CRIM. & CIV. CONFINEMENT 377, 384–86 (2002). 
 22  Id. at 381. 
 23  Id. at 382. 
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. . . of the presence and practice of hazing in the state to an appropriate ad-
ministrative official of the school, college, university, or other educational 
institution.”24 Other states, such as North Carolina and Indiana, have at-
tempted to reach a similar result by explicitly protecting those who would 
testify in hazing trials from being implicated by reason of their testimony.25  

Anti-hazing statutes with criminal penalties serve two clear pur-
poses: to deter future incidents of hazing, and to facilitate prosecution of 
persons who participate in acts of hazing.26 To those effects, the statutes 
have seen some success, most notably in Florida where eleven Florida 
A&M University students were charged with felony hazing for the beating 
and the death of a fellow band member.27 The statutes have also been inter-
preted to apply in non-traditional settings. For example, in New York, the 
family court confirmed that the state’s hazing statute applied to an initiation 
into a high school gang.28 In affirming the family court’s interpretation, a 
New York state appellate court confirmed that the statute’s “any organiza-
tion” language was intended to have a broad meaning.29  

In addition, these statutes have seen applications that go beyond 
criminal prosecution. Multiple states have recognized that violations of 
criminal hazing statutes, which are designed to protect human life, are pri-
ma facie evidence of negligence.30 In Ohio, a pledge that suffered quadri-
plegia during a fraternity initiation event used the criminal hazing statute to 
bring suit against Kent State University, Delta Upsilon Fraternity, and a 
number of individuals for common law negligence.31 The fraternity’s insur-
ance company was forced to settle with the plaintiff.32  

Despite some notable successes, criminal hazing statutes have 
faced a number of challenges in litigation. Many statutes failed to explicitly 
include or preclude a consent defense, leading to arguments over whether 
the defense should be available to hazing defendants.33 This led at least six-
teen state legislatures to amend their anti-hazing statutes to include “con-

                                                 
 24  Id. (quoting ARK. CODE ANN. § 6-5-202(b) (West 2009)). 
 25  Id. 
 26  See Acquaviva, supra note 13, at 331 (discussing the intended effects of strengthen-
ing anti-hazing statutes). 
 27  Last of 11 Charged with Felony Hazing in FAMU Case Turns Herself In, CNN (May 
7, 2012, 5:31 AM), http://www.cnn.com/2012/05/06/justice/florida-famu-hazing/. 
 28  In re Khalil H., 80 A.D.3d 83, 88 (N.Y. App. Div. 2010). 
 29  Id. at 89. 
 30  Nisbet v. Bucher, 949 S.W.2d 111, 117 (Mo. Ct. App. 1997); Quinn v. Sigma Rho 
Chapter of Beta Theta Pi Fraternity, 507 N.E.2d 1193, 1198 (Ill. App. Ct. 1987). 
 31  Landmark Ins. Co. v. Cincinnati Ins. Co., No. 2000-P-0093, 2001 WL 1216986, at 
*1 (Ohio Ct. App. Oct. 12, 2001), cause dismissed, 773 N.E.2d 1052 (Ohio 2002). 
 32  Id. at *2. 
 33  Pelletier, supra note 21, at 384–86. 
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sent notwithstanding” provisions.34 Many statutes have faced constitutional 
challenges. In McKenzie v. State, for example, the appellants argued that 
the Maryland anti-hazing statute unconstitutionally restricted free speech 
and expressive conduct on the basis of content.35 The court of appeals anal-
ogized anti-hazing statutes to hate crimes statutes, holding that the state had 
a justifiable interest in the slight infringement of free speech or expressive 
conduct.36 In Illinois, an anti-hazing statute that failed to specify a culpable 
mental state was upheld under the Illinois Criminal Code’s default provi-
sion, which allowed any mental state if no particular mental state was spec-
ified.37 Numerous overbreadth and void for vagueness challenges have 
been brought where hazing statutes have failed to define mental or emo-
tional harm.38 

Whether due to a statutory deficiency regarding the context or 
harm of a hazing incident, a state’s lack of criminal hazing legislation, or 
perhaps an effective hazing statute that does not preclude other criminal 
charges, prosecutors have a number of alternatives under which hazing may 
be criminalized and prosecuted. States have variously used charges of in-
voluntary manslaughter,39 assault and battery,40 criminal sexual assault,41 
and unlawful restraint.42 While these can be effective means of prosecuting 
and punishing perpetrators, some hazing activities can fall through the 
cracks. For example, an Illinois case involving the death of a lacrosse team 
member resulted only in a guilty charge for providing alcohol to a minor 
and a sentence of community service.43  

Despite the trending criminalization of hazing, incidents of hazing 
remain prevalent.44 Scholars argue that all fifty states need broad anti-
hazing legislation with uniform principles that include criminal conse-
quences.45 This will allow law enforcement much greater freedom to pre-
vent further harm from hazing activities in a wide variety of contexts and 

                                                 
 34  Id. at 386. 
 35  McKenzie v. State, 748 A.2d 67, 77 (Md. Ct. Spec. App. 2000). 
 36  Id. at 78–79. 
 37  Pelletier, supra note 21, at 388–89. 
 38  Id. at 389–93. 
 39  Id. at 409–10. 
 40  Dara Aquila Govan, Note, “Hazing Out” the Membership Intake Process in Sorori-
ties and Fraternities: Preserving the Integrity of the Pledge Process Versus Addressing 
Hazing Liability, 53 RUTGERS L. REV. 679, 698 (2001). 
 41  Pamela Jones, Five Plano High Students Charged over Possible Hazing Incidents, 
CBS (Aug. 28, 2013, 2:12 PM), http://chicago.cbslocal.com/2013/08/28/five-plano-high-
students-charged-over-possible-hazing-incidents/. 
 42  Id. 
 43  GAYADEEN, supra note 3, at 12. 
 44  Pelletier, supra note 21, at 377–78. 
 45  Id. at 413. 
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scenarios.46 In this article, the authors investigate hazing as a crime, and 
explore the extent to which various criminological correlates explain the 
extent to which hazing persists within a particular group of collegiate-based 
fraternities and sororities—black Greek-letter organizations (BGLOs). In 
section I, the authors provide a history of BGLOs and recount a number of 
BGLO hazing incidents that resulted in criminal sanctions. In section II, the 
authors discuss three criminological theories—personality, impulsivity, and 
awareness of sanctions—that may explain BGLO hazing. In section III, the 
authors empirically test these theories within a national sample of BGLO 
members. In the conclusion, the authors reconcile the empirical findings 
with the growing body of empirical scholarship on BGLO hazing.  
 

I. BGLOS AND THE CRIME OF HAZING 
 

Black Greek-letter organizations have existed for over 100 years.47 
The founding of the nine major BGLOs largely occurred as a result of 
shared feelings of discontent with the racial status quo of early 20th Centu-
ry America. Founded by seven men on the campus of Cornell University in 
1906, Alpha Phi Alpha Fraternity was the first black Greek-letter fraterni-
ty.48 The fraternity formed from a Social Study Club that was organized in 
order for African American students to forge closer connections and net-
works with each other outside of the classroom.49 Attending a predominant-
ly white university and not having the opportunity to live on campus, the 
founders felt excluded from campus life and wanted to form an academic 
and social group focused on the advancement of all African Americans.50  

In 1908, Alpha Kappa Alpha Sorority, the first black Greek-letter 
sorority, was founded on Howard University’s campus by nine black col-
lege women, led by Ethel Hedgeman, who is considered the “moving spir-
it” of the sorority.51 The establishment of Alpha Kappa Alpha coincides 

                                                 
 46  Id. 
 47  Among the first BGLOs were the fraternities Alpha Kappa Nu (University of Indi-
ana-Bloomington, 1903), Sigma Pi Phi (Philadelphia, 1904), and Gamma Phi (Wilberforce 
University, 1905). For a history of those organizations, see Michael H. Washington & Cher-
yl L. Nuñez, Education, Racial Uplift, and the Rise of the Greek-Letter Tradition: The Afri-
can American Quest for Status in the Early Twentieth Century, in AFRICAN AMERICAN 
FRATERNITIES AND SORORITIES: THE LEGACY AND THE VISION 141 (Tamara L. Brown et al. 
eds., 2d ed. 2012) [hereinafter AFRICAN AMERICAN FRATERNITIES AND SORORITIES]; see also 
William H. Harris, The Grand Boulé at the Dawn of a New Century: Sigma Pi Phi Fraterni-
ty, in AFRICAN AMERICAN FRATERNITIES AND SORORITIES, supra, at 103. 
 48  André McKenzie, In the Beginning: The Early History of the Divine Nine, in 
AFRICAN AMERICAN FRATERNITIES AND SORORITIES: THE LEGACY AND THE VISION 183 
(Tamara L. Brown et. al. eds., 2005). 
 49  Id. at 182. 
 50  Id. 
 51  Id. at 184.  
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with the founding of the Beta chapter of Alpha Phi Alpha at the same uni-
versity.52 The members of Alpha Kappa Alpha were very involved in many 
aspects of campus life including academic, social, and public service are-
as.53 

Kappa Alpha Psi Fraternity was founded by black undergraduate 
men at Indiana University who “looked to form an organization as a way to 
address the racial inequities and social isolation they faced as students at 
the predominantly white, mid-western institution.”54 Very similar to the 
founders of Alpha Phi Alpha, the founders of Kappa Alpha Psi found them-
selves excluded from many aspects of campus life due to segregationist 
practices.55 Edler Watson Diggs and Byron K. Armstrong led the group of 
ten founders in establishing the foundation for the fraternity.56 The group 
knew from an early stage that the organization would spread to other states 
and would be incorporated.57 Under its original name, Kappa Alpha Nu, the 
fraternity was incorporated in May 1911, but was first denied a charter at 
Indiana University.58 Kappa Alpha Nu became Kappa Alpha Psi in April 
1915.59  

In 1911, Omega Psi Phi Fraternity was the first black Greek-letter 
fraternity founded on an African American college campus.60 It was differ-
ent from Alpha Phi Alpha and Kappa Alpha Psi in that it was not formed 
primarily as a way to cope with segregation and racial codes.61 Reportedly, 
Edgar A. Love, Oscar Cooper, and Frank Coleman established the fraterni-
ty in response to the growing elitism of the Beta chapter of Alpha Phi Al-
pha on Howard University’s campus.62 The three young men found a great 
mentor in Professor Ernest E. Just who helped them research and construct 
the foundation for the organization.63 The fraternity was incorporated in 
October 1914 after two years of challenges from college administration.64  

In January 1913, twenty-two dissatisfied Alpha Kappa Alpha 
members founded Delta Sigma Theta Sorority at Howard University.65 The 
founders of Delta Sigma Theta separated from Alpha Kappa Alpha because 
                                                 
 52  Id. 
 53  Id. at 185. 
 54  McKenzie, supra note 48, at 186.  
 55  Id. 
 56  Id. at 188. 
 57  Id. 
 58  Id. 
 59  Id.   
 60  McKenzie, supra note 48, at 188. 
 61  Id. at 189. 
 62  Id. 
 63  Id. 
 64  Id. at 190.  
 65  Id. at 191.  
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they reportedly wanted a more service-oriented organization that focused 
on pertinent social issues.66 With hopes of expanding the traditional social 
Greek organization, these women also wanted to form an organization that 
would become national in scope and bring together college women from 
different parts of the country.67  

A. Langston Taylor arrived at Howard University with the idea to 
create a new fraternity already in his mind; he did not establish it until 1914 
when he helped form Phi Beta Sigma Fraternity.68 Phi Beta Sigma was ac-
tive in various parts of campus life and had the best equipped fraternity 
house on campus, which housed both a library and an art gallery that were 
open to the public.69 Kappa Alpha Psi offered to merge fraternities with Phi 
Beta Sigma, but the offer was declined.70 

Charles Robert Samuel Taylor created the idea of a sister organiza-
tion for his fraternity, Phi Beta Sigma, in the form of a sorority.71 His girl-
friend, Arizona Cleaver, followed his advice and formed Zeta Phi Beta at 
Howard University.72 While establishing the new sorority was difficult due 
to the presence of two other sororities on campus, Cleaver found enough 
members among young women who were not offered an invitation to join 
Alpha Kappa Alpha or Delta Sigma Theta.73 The founding ladies of Zeta 
Phi Beta wanted to form a sorority “that would address more substantive 
issues germane to society in general, and the black community in particu-
lar.”74 

Sigma Gamma Rho Sorority is the only black Greek-letter sorority 
not founded at Howard University and is also the youngest of the four.75 
Mary Lou Allison was a teacher in Indianapolis who was taking classes at 
Butler University.76 Originally, the organization began as a sisterhood for 
teachers in the area but then expanded to allow membership for other 
young women regardless of their profession.77 Seven years after its found-
ing, Butler University granted Sigma Gamma Rho a charter in December 
1929.78 

                                                 
 66  McKenzie, supra note 48, at 191. 
 67  Id. 
 68  Id. at 193–94.  
 69  Id. at 194–95.  
 70  Id. at 195.  
 71  Id. 
 72  McKenzie, supra note 48, at 196.  
 73  Id. 
 74  Id. 
 75  Id. at 198.  
 76  Id. 
 77  Id. at 198–99.  
 78  McKenzie, supra note 48, at 199. 
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A half a century after the founding of Alpha Phi Alpha, Iota Phi 
Theta Fraternity was founded on the campus of Morgan State College in 
1963.79 The founders set out to create a new BGLO whose purpose was 
“the development and perpetuation of scholarship, leadership, citizenship, 
fidelity, and brotherhood among men.”80 The establishment of a new black 
Greek-letter fraternity reflected the social issues of the Civil Rights Move-
ment that were occurring at the same time.81 The founders wanted to ad-
dress social issues and social inequalities in the area and work towards so-
cial justice and equal opportunity for all.82 

Despite this history, information about BGLOs has largely been 
confined to their own internal texts.83 Not until the mid-1990s did scholars 
begin to investigate these organizations. Even then, that work was largely 
academic and narrowly focused on student affairs issues.84 It took almost 
another decade for public works on BGLOs to finally appear.85 Shortly 
thereafter, a proliferation of scholarship on BGLOs, in the form of scholar-
ly books and peer-reviewed journal articles, began to be published.86 While 

                                                 
 79  Id. at 200. 
 80  Id.   
 81  Id. at 201.  
 82  See id. 
 83  Each continuous, intercollegiate BGLO has an internal history book. See, e.g., OLA 
ADAMS, ZETA PHI BETA SORORITY: 1920-1965 (1965); WILLIAM L. CRUMP, THE STORY OF 
KAPPA ALPHA PSI: A HISTORY OF THE BEGINNING AND DEVELOPMENT OF A COLLEGE GREEK 
LETTER ORGANIZATION, 1911-1991 (4th ed. 1991); HERMAN DREER, THE HISTORY OF 
OMEGA PSI PHI FRATERNITY: A BROTHERHOOD OF NEGRO COLLEGE MEN, 1911 TO 1939 
(1940); MARJORIE H. PARKER, ALPHA KAPPA ALPHA: IN THE EYE OF THE BEHOLDER (1979); 
W. SHERMAN SAVAGE & L. D. REDDICK, OUR CAUSE SPEEDS ON: AN INFORMAL HISTORY OF 
THE PHI BETA SIGMA FRATERNITY (1957); JOHN D. SLADE, THE CENTAUR RISING: IOTA PHI 
THETA FRATERNITY, INC. (1999); MARY ELIZABETH VROMAN, SHAPED TO ITS PURPOSE: 
DELTA SIGMA THETA—THE FIRST FIFTY YEARS (1965); CHARLES H. WESLEY, THE HISTORY 
OF ALPHA PHI ALPHA: A DEVELOPMENT IN COLLEGE LIFE (1975); PEARL SCHWARTZ WHITE, 
BEHIND THESE DOORS—A LEGACY: THE HISTORY OF SIGMA GAMMA RHO SORORITY (Lillie 
Wilkes ed., 1974); LULLELIA W. HARRISON, TORCHBEARERS OF A LEGACY: A HISTORY OF 
ZETA PHI BETA SORORITY, INC. 1920-1997 (1998). But see PAULA J. GIDDINGS, IN SEARCH OF 
SISTERHOOD: DELTA SIGMA THETA AND THE CHALLENGE OF THE BLACK SORORITY 
MOVEMENT (1988) (discussing Delta Sigma Theta's public history). 
 84  See Walter M. Kimbrough, The Membership Intake Movement of Historically Black 
Greek-Letter Organizations, 34 NASPA J. 229 (1997); Walter M. Kimbrough, Self-
Assessment, Participation, and Value of Leadership Skills, Activities, and Experiences for 
Black Students Relative to Their Membership in Historically Black Fraternities and Sorori-
ties, 64 J. NEGRO EDUC. 63 (1995). 
 85  See, e.g., LAWRENCE C. ROSS, JR., THE DIVINE NINE: THE HISTORY OF AFRICAN-
AMERICAN FRATERNITIES AND SORORITIES IN AMERICA (2000). Given that the respective 
BGLO histories, see supra note 83, have been treated as quasi-secret documents, non-
members have had limited access to those works. Ross's book became the first publicly ac-
cessible book on these organizations. 
 86  See, e.g., ALPHA PHI ALPHA, supra note 11; BLACK GREEK-LETTER ORGANIZATIONS 
IN THE TWENTY-FIRST CENTURY: OUR FIGHT HAS JUST BEGUN (Gregory S. Parks ed., 2008) 
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this scholarship has been interdisciplinary in its approach, only within the 
past couple of years has this work focused on the intersection of BGLOs 
and the law.87 

The subject of hazing has been one such juncture where BGLOs 
and the law meet. Of note, in 2011, Ricky Jones, professor at the University 
of Louisville88 and author of the book Black Haze: Violence, Sacrifice, and 
Manhood in Black Greek-Letter Fraternities,89 served as an expert witness 
in the hazing case of Ellison v. Delta Sigma Theta Sorority, Inc.90 Delta 
Sigma Theta’s legal counsel instructed Dr. Jones during his deposition to 
refer to his report where he noted that BGLOs “have developed a particu-
larly intense brand of physical and psychological abuse when initiating 
members.”91 Jones went on to underscore what he noted in his report.92 
Jones assumption has been born out in a number of recent empirical stud-

                                                                                                                 
[hereinafter BLACK GREEK-LETTER ORGANIZATIONS IN THE TWENTY-FIRST CENTURY]; 
BLACK GREEK-LETTER ORGANIZATIONS 2.0: NEW DIRECTIONS IN THE STUDY OF AFRICAN 
AMERICAN FRATERNITIES AND SORORITIES (Matthew W. Hughey & Gregory S. Parks eds., 
2011) [hereinafter BLACK GREEK-LETTER ORGANIZATIONS 2.0]; DEBORAH ELIZABETH 
WHALEY, DISCIPLINING WOMEN: ALPHA KAPPA ALPHA, BLACK COUNTERPUBLICS, AND THE 
CULTURAL POLITICS OF BLACK SORORITIES (2010); ELIZABETH C. FINE, SOULSTEPPING: 
AFRICAN AMERICAN STEP SHOWS 69, 143 (2003); RICKY L. JONES, BLACK HAZE: VIOLENCE, 
SACRIFICE, AND MANHOOD IN BLACK GREEK-LETTER FRATERNITIES (2004); WALTER M. 
KIMBROUGH, BLACK GREEK 101: THE CULTURE, CUSTOMS, AND CHALLENGES OF BLACK 
FRATERNITIES AND SORORITIES (2003). While the growing number of peer-reviewed journal 
articles would be too numerous to mention, it is of note that two such journals—the Journal 
of African American Studies and Ethnic and Racial Studies—published special issues in 
2012 on black and ethnic fraternal orders. 
 87  See, e.g., Govan, supra note 40; ALPHA PHI ALPHA, supra note 11, at 279; Gregory 
S. Parks, Belford Vance Lawson, Jr.: The Life of a Civil Rights Litigator, 12 MD. L.J. RACE, 
RELIGION, GENDER & CLASS 320 (2012); Parks et al., supra note 11; Gregory S. Parks et al., 
Complicit in Their Own Demise? 39 LAW & SOC. INQUIRY 938 (2014); Gregory S. Parks, 
Midnight in the Moral Order, T. MARSHALL L. REV. (forthcoming 2015); Gregory S. Parks 
& Rashawn Ray, Poetry as Evidence, 3 U. C. IRVINE L. REV. 217 (2013); Gregory S. Parks, 
Social Networking and Leadership Accountability in (Quasi) Secret Organizations, 2 WAKE 
FOREST L. REV. COMMON LAW 39 (2012), available at wakeforestlawre-
view.com/2012/11/social-networking-and-leadership-accountability-in-quasi-secret-
organizations/; Gregory S. Parks et al., Victimology, Personality, and Hazing: A Study of 
Black Greek-Letter Organization, 16 N.C. CENT. L. REV. 36 (2013). 
 88  Ricky Jones, Ph.D., Professor & Chair, UNIV. OF LOUISVILLE, 
http://louisville.edu/panafricanstudies/faculty-and-staff/ricky-l-jones-ph-d-associate-
professor.html (last visited Feb. 27, 2014). 
 89  RICKY L. JONES, BLACK HAZE: VIOLENCE, SACRIFICE, AND MANHOOD IN BLACK 
GREEK-LETTER FRATERNITIES (2004). 
 90  Deposition of Ricky L. Jones at 1, Ellison v. Delta Sigma Theta Sorority, Inc., No. 
10-CI-00311, 2010 WL 7926571 (Ky. Cir. Ct. May 23, 2011), 2011 WL 7862849 at *1. 
 91  Id. at 22. 
 92  Id. at 23. 
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ies,93 and arguably, BGLOs’ violent brand of hazing could lead to more 
criminal sanctions for members. 

Dating back to the 1980s, there have been numerous BGLO hazing 
incidents that have resulted in criminal sanctions. On November 14, 1989, 
Earl McKenzie and five other Kappa Alpha Psi pledges at Fort Valley State 
College were beaten with canes and paddles as part of a “pledge line.”94 
McKenzie received blows to his chest, kidneys, and back over a period of 
five hours and was hospitalized as a result, requiring three units of blood 
due to internal bleeding.95 The hazing began in earnest on November 6 to 
punish McKenzie and other pledges for failing to memorize fraternity his-
tory and rap songs praising the active members.96 The pledges had their 
shirts ripped off, were slammed to the ground, punched, and forced to eat 
raw eggs.97 The beatings continued on November 14.98 When one of the ac-
tive members said that he was going to “put somebody in the hospital to-
night,” the pledges fled to McKenzie’s parents’ house.99 This decision, 
however, led to an even worse punishment the following evening when the 
pledges were locked inside the fraternity house and pummeled with canes, 
kicks and fists.100 McKenzie felt dizzy and sick from the abuse, but the ac-
tive members thought he was faking and continued striking him.101 As a re-
sult, McKenzie and another pledge, Brian Beeler, were hospitalized at 
Peach County Hospital.102 McKenzie’s kidneys were on the verge of failure 
and Beeler was treated for a sprained back, bruised buttocks and sore kid-
neys.103 Six members of Kappa Alpha Psi were charged with battery.104 

James Bush, Jr., a twenty-year-old sophomore pledging Omega Psi 
Phi at Clark Atlanta University, was hospitalized on November 17, 1991 
after being hit with a wooden paddle in the buttocks and kidney area during 

                                                 
 93  Gregory S. Parks, “[A] Man and a Brother”: Intersectionality, Violent Hazing, and 
the Law, 71–89 (Wake Forest Univ. Legal Studies, Working Paper No. 2409764, 2014), 
available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2409764. 
 94  Steven Goldberg, 5 in Fort Valley Frat Charged as Hazing Injures Pledges, 
ATLANTA J. CONST., Nov. 22, 1989, at A1, available at NEWSBANK, Rec. No. 891102577. 
 95  Id. 
 96  Id. 
 97  Id. 
 98  Id. 
 99  Id. 
 100  Goldberg, supra note 94.  
 101  Id. 
 102  Steven Goldberg, Six at Fort Valley Charged as Hazing Injures Two, ATLANTA J. 
CONST., Nov. 22, 1989, at A11, available at NEWSBANK, Rec. No. 891104230. 
 103  Id. 
 104  Id. 
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an off campus hazing activity.105 Three members took Bush and ten other 
pledges to a high school football field and beat them with paddles.106 Bush 
suffered kidney damage, bruised kidneys, and “raw” buttocks as a result of 
the incident.107 The pain was so bad that Bush was “trembling and biting 
into the ground” while he crawled on his stomach under bleachers of the 
baseball field, receiving blows to his back and legs delivered by hands, 
fists, rubber tires, and wood.108 Three fraternity members ultimately plead-
ed guilty to misdemeanor battery and hazing charges.109 The members were 
sentenced to three months community service and ordered to pay Bush’s 
medical expenses, which totaled $5,500.110 

At an unofficial meeting of pledges on February 8, 1998, leaders of 
the Kappa Alpha Psi Fraternity at the University of Maryland Eastern 
Shore told Marquez Polk and Dwayne Motley that they would be beaten as 
part of their initiation.111 If the men did not submit to the hazing, they were 
told that they would not enjoy the benefit of full membership privileges.112 
Over the next two months, Polk and Motley were caned, beaten, spanked, 
and paddled innumerable times, so savagely that the canes and paddles of-
ten broke during the beatings.113 As a result of this abuse, Polk and Motley 
were hospitalized with subcutaneous bleeding in the buttocks.114 They un-
derwent surgery requiring large amounts of tissue extraction and skin grafts 
to remedy conditions which, if neglected, could potentially have been fatal 
to the young men.115 Jon-Mikael McKenzie and Vaughn Green were active 
members of the fraternity, and both men were charged with second-degree 
assault, hazing, and reckless endangerment against the victims.116 McKen-
zie was convicted at trial on the hazing charges and sentenced to ninety 
days, a fine, and eighteen months’ probation.117  

                                                 
 105  John Blake, Clark Atlanta Student Hospitalized For Kidney Injury In Alleged Haz-
ing, ATLANTA J. CONST., Nov. 20, 1991, at D3, available at NEWSBANK, Rec. No. 
913520423. 
 106  Id. 
 107  Id. 
 108  Holly Morris, Three Plead Guilty In Hazing: Student at CAU Tells of Blows to Kid-
neys, Arms, ATLANTA J. CONST., Feb. 9, 1992, at E8, available at NEWSBANK, Rec. No. 
920410005. 
 109  John Blake, Three Plead Guilty To Fraternity Hazing, ATLANTA J. CONST., Feb. 20, 
1992, at E8, available at NEWSBANK, Rec. No. 920520137. 
 110  Id. 
 111  McKenzie v. State, 748 A.2d 67, 69 (Md. Ct. Spec. App. 2000). 
 112  Id. 
 113  Id. 
 114  Id. 
 115  Id. 
 116  Id. 
 117  McKenzie, 748 A.2d at 69. 
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In February 1994, the Southeast Missouri State chapter of Kappa 
Alpha Psi took on five pledges for initiation, one of whom was Michael 
Davis.118 Between February 7 and 14, Keith Allen and other fraternity 
members subjected the pledges to repeated physical abuse.119 The young 
men were slapped on their necks and backs, caned on their buttocks and 
feet, and beaten with heavy books and cookie sheets.120 The pledges were 
also kicked, punched, and body slammed by the active members.121 After 
two of the five pledges had dropped out, the remaining three were put 
through a seven-station circle of physical abuse on February 14.122 At some 
point during this activity, Michael Davis passed out.123 His fellow fraternity 
brothers thought he was playing a joke, so they decided to carry him to his 
dorm.124 Once at his dorm, the fraternity brothers stripped Davis of his 
bloodied clothes and left him on his bed.125 He would never regain con-
sciousness, dying the following day.126 The autopsy revealed that Davis had 
suffered broken ribs, a lacerated kidney, a lacerated liver, and multiple 
bruises.127 A pathologist stated that the cause of death was a subdural he-
matoma of the brain.128 Keith Allen was charged with five counts of haz-
ing, which is a misdemeanor offense in Missouri.129 A jury found Allen 
guilty on all five counts.130 Besides Keith Allen, fifteen other members of 
Kappa were also arrested.131 Eric Keys,132 Terrence Rogers, Ronald John-
son, Tyrone D. Davis, Karl E. Jefferson, Larry H. Blue, Eric A. Massey,133  
and Isaac Sims III134 were all arrested, but all either plead out135 or were re-

                                                 
 118  State v. Allen, 905 S.W.2d 874, 875 (Mo. 1995). 
 119  Id. 
 120  Id. 
 121  Id. 
 122  Id. 
 123  Tim Bryant, Kick Sent Victim Down, Fraternity Brother Says, ST. LOUIS POST 
DISPATCH, Aug. 26, 1994, at 02C, available at 1994 WLNR 691388. 
 124  Id. 
 125  Id. 
 126  Allen, 905 S.W.2d at 875. 
 127  Id. 
 128  Id. 
 129  Id. 
 130  Id. 
 131  2 More Alumni Are Charged in Hazing Death, N.Y. TIMES, Feb. 24, 1994, at A18, 
available at 1994 WLNR 3537667 (stating that 16 men with ties to the fraternity were 
charged with the hazing of Davis). 
 132  Id. 
 133  Susan K. Brown, 6 More Arrested in Hazing: 13 Now Charged in Ritual at South-
east Missouri State, ST. LOUIS POST DISPATCH, Feb. 19, 1994, at 01B, available at 1994 
WLNR 668054. 
 134  Tim O’Neil & Marianna Riley, Student Dies in Hazing: University City Man, 25, 
Beaten During Initiation, ST. LOUIS POST DISPATCH, Feb. 17, 1994, at 01A, available at 
1994 WLNR 658995. 
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leased.136 The other five members, however, did end up serving jail time. 
Vincent L. King received the longest sentence, five years for involuntary 
manslaughter.137 Michael Q. Williams reached a deal with prosecutors and 
agreed to five years probation and ninety days.138 Mikel Giles, Cedric Mur-
phy, Carlos Turner all received thirty days in jails and five years probation 
for their involvement.139 

Sherdene Brown was a twenty-six year old black woman who was 
a graduate student at Kent State.140 Brown had agreed to assist in pledging 
a new line of candidates for the Alpha Kappa Alpha Sorority in 1991.141 
Brown inflicted or assisted in the abuse of these pledges, the bulk of which 
took place during the final stage of initiation known as “the Goddess 
stage.”142 The pledges were slapped on the face and hands, punched, 
pushed, and paddled (known as “taking wood”).143 The paddling involved 
anywhere from a dozen to more than a hundred blows from “the enforcer,” 
a special paddle wrapped in silver duct tape.144 Past and present pledges 
testified to the severity of the abuse by Brown.145 Girls suffered black eyes, 
nosebleeds after coerced headstands, and passed out after being struck on 
the temple.146 Some pledges suffered bruised and bleeding buttocks from 
the paddling, and two of the girls received permanent scars which cannot 
be surgically repaired.147 Brown testified that she did not want to hurt any-
one.148 Rather, she claimed that she was told this process was the only way 
a black woman could gain respect in her community.149 Brown was con-
victed at trial on one count of complicity to hazing and one count of com-
plicity to assault, both misdemeanors.150  

                                                                                                                 
 135  Mike Wells, Hazing death brought charges against 16, SOUTHEAST MISSOURIAN, 
Feb. 15, 2004, available at http://www.semissourian.com/story/131134.html (stating that 
Sims III “pleaded guilty and served 30 days in jail for hazing and was placed on probation 
for manslaughter”). 
 136  See Brown, supra note 133 (stating that Rogers, Johnson, Davis, Jefferson, Blue, and 
Massey were released after posting bond). 
 137  Two Fraternity Members Sentenced in Death, L.A. TIMES, Oct. 30, 1994, at 18, 
available at 1994 WLNR 4213549.  
 138  Id. 
 139  Two Fraternity Brothers Plead Guilty in Hazing Death of Pledge, DENV. ROCKY 
MTN. NEWS, Aug. 31, 1994, at 26A, available at 1994 WLNR 546961. 
 140  State v. Brown, 630 N.E.2d 397, 399 (Ohio Ct. App. 1993). 
 141  Id. 
 142  Id. at 400. 
 143  Id. 
 144  Id. 
 145  Id. 
 146  Brown, 630 N.E.2d 397 at 400. 
 147  Id. 
 148  Id. 
 149  Id. 
 150  Id. 
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Over a period of four weeks in 1993, Joseph Snell was beaten by 
members of the University of Maryland chapter of Omega Psi Phi with a 
hammer, horsehair whip, broken chair leg, and brush.151 The beatings 
sometimes took place in a fraternity member’s apartment and other times 
behind a school at night.152 Pledges were made to eat vomit and received 
concussions and broken ribs, and six pledges suffered serious injuries rang-
ing from a ruptured spleen to a fractured ankle.153 In addition to the beat-
ings, the members once put a space heater next to Snell’s face to darken his 
skin because he was “not ‘black’ enough.”154 As a result of the abuse, Snell 
called a suicide hotline and was hospitalized.155 Snell alleged he was as-
saulted and battered by the fraternity’s members and they intentionally 
and/or negligently inflicted emotional distress.156 The defendants argued 
the abuse did not occur, but if it did they did not authorize the beatings, and 
that Snell consented to the abuse by continuing to return to the fraternity 
house.157 In July 1997, a jury awarded Snell a $375,000 verdict against 
Omega Psi Phi, with $300,000 of the award in the form of punitive damag-
es and $75,000 for physical and emotional injuries.158 Twenty three mem-
bers of the fraternity were charged with beating new members, but they 
avoided trial by agreeing to apologize to Snell, pay his medical bills, and 
some members performed anywhere from 100 to 150 hours of community 
service.159  

In 1996, three Phi Beta Sigma members at the University of Geor-
gia pleaded guilty to hazing and battery charges in the paddling of football 
player Roderick Perrymond.160Perrymond was hospitalized after receiving 
at least seventy blows.”161 The Sigmas had a chapter advisor in place to 
urge moderation.162 That very advisor, however, was a participant in the il-
legal hazing lineup.163 Perrymond filed a personal injury lawsuit seeking 

                                                 
 151  Lisa Frazier, Former Student at U-MD Wins Hazing Lawsuit, WASH. POST, July 12, 
1997, at B1, available at 1997 WLNR 7368045. 
 152  Id. 
 153  Thomas W. Waldron, Fraternity Members In Hazing Must Perform Volunteer Ser-
vice, BALT. SUN, June 29, 1994, at B4, available at 1994 WLNR 847746. 
 154  Frazier, supra note 151. 
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 156  See Verdict & Settlement Statement, Snell v. Omega Psi Phi Fraternity, CAL95-
14509 (Md. Cir. Ct. July 1997), 1997 WL 1037386, at *1. 
 157  Id. 
 158  Frazier, supra note 151. 
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damages for pain and suffering, mental and emotional anxiety and distress, 
punitive damages, and payment of his medical bills.164 Perrymond claimed 
that the fraternity adviser “verbally threatened to kill [him] before the pad-
dling began,” and he was also told he would be hit in the head with bricks 
and the paddle if he resisted.165 In criminal proceedings, three members of 
the fraternity pleaded guilty to charges of battery and hazing and were sen-
tenced to twenty four months’ probation, $1,200 fines, and 150 hours of 
community service.166   

Braylan Curry suffered serious injury as a result of hazing activi-
ties during his initiation into the Alpha Phi Alpha Fraternity at Southern 
Methodist University in 2003.167 The defendants, who were older members 
of the fraternity, forced Curry to drink large quantities of water under threat 
of physical violence at a Dallas apartment between 1 AM and 5 AM on 
November 15, 2003.168 Curry lost consciousness, yet continued to be forced 
to drink more water while he was being punched in the stomach by the fra-
ternity members. 169  As a result, Curry suffered hyponotrima Hypoxia and 
convulsions, slipped into a coma, 170 and was taken to the intensive care 
unit of a Dallas hospital.171 The court held on appeal that the defendants 
could be prosecuted under felony aggravated assault instead of misde-
meanor hazing charges for knowingly, intentionally, or recklessly causing 
serious bodily injury.172 

Five members of Phi Beta Sigma at SIU-Edwardsville face felony 
hazing charges for paddling Prentice Motley.173 Motley was beaten with a 
wooden paddle throughout March and April.174 After one session in a 

                                                 
 164  Jim Thompson, Ex-UGA Pledge Files Fraternity Hazing Suit, FLORIDA TIMES-
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 168  Smith, 185 S.W.3d at 890, n.8. 
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TIMES (Laredo, Tex.), Feb. 22, 2004, available at 
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Nov. 19, 2004); Ex parte Bowie, No. 05-04-00964-CR, 2004 WL 2805264 (Tex. App. Nov. 
23, 2004). 
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wooded area off campus, Motley was taken to the hospital with internal 
bleeding.175 Motley, who entered the hospital complaining of fever and se-
vere pain, stayed four days in the hospital.176 Initial reports that his kidney 
was ruptured proved to be false.177 He filed a civil suit against the fraternity 
for $50,000, “citing severe and permanent injuries from the paddling.”178 
Three fraternity members received a year of probation for the incident, and 
a fourth member was allowed to plead guilty to misdemeanor disorderly 
conduct.179 The civil suit against Phi Beta Sigma was ultimately settled out 
of court.180 

Terry Hall, twenty, was pledging Phi Beta Sigma at the University 
of South Carolina in 2006.181 On October 9, 2006, Hall was subjected to a 
hazing ritual where he was hit more than one hundred times with fists and 
hands.182 Hall was choked with a tee shirt, blindfolded, and struck multiple 
times with a wooden paddle, baseball bat, and belt.183 As he was being 
beaten, Hall lost control of his bowels and nearly lost consciousness.184 He 
later went to the hospital for treatment because of the resulting injuries.185 
Hall sustained bruises to his upper arms, chest, feet, back and buttocks dur-
ing the incident and was punched an estimated sixty times that evening.186 
The beating continued until Hall was gasping for air through his bleeding 
nose.187 The university subsequently suspended Phi Beta Sigma and seven 
members were arrested and charged with hazing, a misdemeanor punisha-
ble by a maximum of one year in prison and a $500 fine.188 

Every night for nearly a month during the summer of 2003, Phi Be-
ta Sigma members at St. John’s University took pledge Brian Chambers to 
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Kissena Park.189 The members would pound Chambers with a two pound 
paddle in the chest, back, and buttocks so severely that Chambers felt like 
his back was being tightened “in a vise” after the beatings.190 On one occa-
sion, Chambers “was smacked 100 times with a foot long wooden pad-
dle”191 so hard that he had to take a step backward to avoid toppling over 
after each blow.192 When he wasn’t being struck with the paddle, he was 
subjected to “thunder and lightning”—open hand slaps to the chest and 
stomach.193 Chambers was eventually hospitalized for fourteen days, suf-
fering bruises, acute renal failure, seizures, and temporary blindness in both 
eyes.194 He had woken up that night and noticed he was urinating blood, 
and Chambers had “Crayola box purple” bruises from his lower back to his 
upper thighs upon checking into Brooklyn’s Victory Memorial Hospital.195 
Three members of Phi Beta Sigma were charged were with second-degree 
assault.196 All three men were acquitted by a court in Queens after two days 
of deliberation following a five week trial.197  

Cedrick Smith, a twenty year old sophomore at the University of 
Arkansas at Monticello, was beaten in an off-campus hazing incident by 
Phi Beta Sigma members on April 30, 2000.198 Smith suffered broken ribs, 
internal bleeding, and lost consciousness for about thirty minutes.199 He re-
ceived dialysis treatments in the hospital’s intensive care unit, necessitated 
by a blood vessel burst caused by the paddling.200 Smith and another pledge 
had been taken off campus to the Monticello Social Club, where they were 
paddled in an initiation rite called “crossing over.”201 After the paddling, 
Smith was taken to a member’s home where he kept going in and out of 
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consciousness before emergency workers were called.202 Six UAM students 
pleaded guilty to third degree battery charges from Smith’s hazing, and 
they were ordered to pay forty thousand dollars in medical bills.203 

Brent Whiteside filed a suit against Eastern Kentucky University 
after suffering kidney failure from hazing rituals in the school’s Kappa Al-
pha Psi chapter.204 Whiteside alleged that members beat him on multiple 
occasions between January 29, 2008, and March 7, 2008.205 Whiteside was 
hospitalized from the assaults and still suffers migraine headaches and oth-
er injuries as a result.206 Three members had struck Whiteside with their 
fists, a paddle, and a cane causing kidney failure.207 Whiteside said his tor-
mentor even had a “personal cane” he used on Whiteside so aggressively 
that it snapped during a February 23, 2008 beating.208 Three members of 
the fraternity pleaded guilty to fourth degree assault charges from the inci-
dents in January 2009, and they were sentenced thirty days home incarcera-
tion.209  
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II. TOWARD A CRIMINOLOGICAL MODEL OF HAZING 
 

Criminology is the scientific study of the correlates and causes of 
criminal behavior, and the societal response to such behavior.210 Criminol-
ogy is an interdisciplinary field in that it draws from the fields of biology, 
psychology, and sociology.211 Consistent with this interdisciplinary focus, a 
variety of theories have been proffered to explain why individuals engage 
in behavior that is in violation of the criminal law.212 Those rationales in-
clude endogenous characteristics such as personality, impulsivity, as well 
as awareness of and beliefs about sanctions.213  
 

A. Personality  
 

Personality refers to the manner in which individuals think, feel, 
and behave.214 Personality has a biological basis, and is influenced by one’s 
social environment as well.215 It is relatively stable across the life course, 
meaning that individuals tend to maintain their rank order over time.216 
That is, individuals who are higher (or lower) on a given trait relative to 
others of the same age tend to remain higher (or lower) throughout the life 
course. As Miller and Lynam have argued, the study of how personality is 
related to criminal behavior is important because it can provide insights in-
to why some individuals engage in a large amount of criminal behavior, 
others a moderate amount, while still others rarely commit criminal acts.217 
Moreover, personality also helps explain other known facts dealing with 
criminal behavior, such as the stability of criminal (and related antisocial) 
behavior over the life course and the versatility of criminal behaviors 
committed by offenders.218 In addition, the effect of personality on criminal 
behavior is robust: this relationship has been found to exist across methods 
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(self-reports and other reports of personality; official versus self-reports of 
offending), countries, sex, and race.219  

Han Eysenck published findings in 1977 supporting the idea that 
there were three biological dimensions of human personality that explained 
individual differences in human behavior.220 He proposed that the interac-
tion of the traits he defined as (1) psychoticism (the tendency to be self-
centered, impulsive, and emotionally cold), (2) extraversion (being out-
going, gregarious, and social), and (3) neuroticism (the extent to which one 
is emotionally unstable) (PEN) contributed to the formation of antisocial 
behavior.221 Antisocial behavior, as discussed in this context, refers to vio-
lations of law. Eysenck’s studies, backed by those of his successors, sug-
gested that people with antisocial behavior were more likely to commit fu-
ture crimes than those who did not possess antisocial behavior.222 
Eysenck’s research suggested that high levels of all three traits were indica-
tive of criminal behavior and tendencies.223 Psychoticism, however, tended 
to be the most significant predictor while extraversion was the least signifi-
cant.224 Other models followed Eysenck’s three trait model of personality 
by expanding it to include five broad dimensions, often referred to as the 
Big Five: (1) conscientiousness (being reliable, organized, and delibera-
tive), (2) agreeableness (friendly, trusting, straightforward), (3) neuroticism 
(emotional stability), (4) openness to experience (willing to try new things, 
openness to different values and ideas), and (5) extraversion (sociable, out-
going).225 It is interesting to note that Mills and colleagues found that the 
presence of antisocial behavior was highly suggestive of criminal behavior 
and tendencies, but the absence of antisocial behavior was not necessarily 
suggestive of the absence of criminal behavior and tendencies.226 This has 
                                                 
 219  Avshalom Caspi et al., Are Some People Crime-Prone?: Replications of the Person-
ality-Crime Relationship Across Countries, Genders, Races, and Methods, 32 CRIMINOLOGY 
163, 185 (1994). 
 220  Joan A. Reid, Crime and Personality: Personality Theory and Criminality Exam-
ined, 3 STUDENT PULSE 1, 3 (2011), http://www.studentpulse.com/articles/377/crime-and-
personality-personality-theory-and -criminality-examined. 
 221  Jane L. Ireland & Carol A. Ireland, Personality Structure Among Prisoners: How 
Valid Is the Five-Factor Model, and Can It Offer Support for Eysenck’s Theory of Criminal-
ity?, 21 CRIM. BEHAV. & MENTAL HEALTH 35, 36 (2011).  
 222  Alexander M. Holsinger, Assessing Criminal Thinking: Attitudes and Orientations 
Influence Behavior, 61 CORRECTIONS TODAY 22–25 (1999), as cited in Daniel Boduszek et 
al., Eysenck’s Personality Model and Criminal Thinking Style Within a Violent and Nonvio-
lent Offender Sample: Application of Propensity Score Analysis, 34 DEVIANT BEHAV. 483, 
483 (2013). 
 223  Reid, supra note 220, at 3. 
 224  Boduszek et al., supra note 222, at 484. 
 225  Reid, supra note 220, at 24.  
 226  Jeremy F. Mills et al., The Measures of Criminal Attitudes and Associates (MCAA): 
The Prediction of General and Violent Recidivism, 31 CRIM. JUST. BEHAV. 717 (2004), as 
cited in Boduszek et al., supra note 222, at 484. 



PARKS (DO NOT DELETE) 5/13/2015  11:07 AM 

22 Law & Psychology Review [Vol. 39 

led to future studies that seek to examine the impact that environment and 
social factors have on trait interaction.227  

Boduszek and colleagues used the trait approach of the Big Five to 
determine what percentage of individual variance in criminal behavior and 
thinking was explained by the Big Five.228 Boduszek first provided previ-
ous results on Eysenck’s PEN Model. The researchers cited previous stud-
ies that found that those exhibiting criminal behavior tended to score high 
on psychoticism, as the trait was strongly related to being “cold, hostile, 
aggressive, and insensitive to the needs of others.”229 Secondly, they pro-
vided that extraversion was often in question as to its effectiveness in pre-
dicting criminal behavior.230 This paralleled Eysenck’s previous finding 
that extraversion was the least significant predictor of criminal behavior.231 
Lastly, Boduszek noted that neuroticism was a weaker predictor of criminal 
behavior but a stronger prediction of recidivism.232  

Several conflicting theories regarding extraversion have been pro-
duced, perhaps explaining the variances in results about the strength of ex-
traversion as a predictor of criminal behavior. Eysenck proposed that the 
confinement of incarcerated persons, who were generally used for criminal 
behavior studies, led to skewed results on the extraversion portion of the 
test.233 This has subsequently been referred to as the “prisonization” of 
criminal identity, where criminals who live together interact more and in-
crease their levels of extraversion as a result.234 In contrast, Boduszek and 
colleagues noted the limitations of relying on self-reported trait levels; the 
interactions between criminals incarcerated together may not be reflective 
of their interactions in the outside world.235 

In Boduszek and colleagues’ work, they administered two self-
report questionnaires to violent-recidivist and nonviolent-recidivist males 
between the ages of twenty and sixty-six.236 The Measure of Criminal Atti-
tudes and Associates (MCAA) measured criminal thinking style and asso-
ciation with criminal friends; the other questionnaire, the Measure of Crim-
inal Social Identity, measured criminals’ self-reported levels of criminal 

                                                 
 227  Boduszek et al., supra note 222, at 484. 
 228  Id. at 483. 
 229  Id. at 484. 
 230  Id. 
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 233  Boduszek et al., supra note 222, at 484. 
 234  Id. at 491. 
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social identity.237 Using a post-matching multiple regression analysis, the 
researchers found that five factors significantly explained 49% of the vari-
ance in individuals with criminal thinking style and criminal behavior.238  
These five factors were (1) psychoticism, (2) extraversion, (3) neuroticism, 
(4) criminal social identity, and (5) association with criminal friends.239 Of 
these five factors, psychoticism was the strongest predictor of criminal 
thinking style and behavior, consistent with the results from Eysenck’s 
PEN model and other studies of the Big Five Personality traits.240 

Boduszek and colleagues also found association with criminal 
friends and criminal social identity to be significant predictors of criminal 
thinking and behavior.241 Association with criminal friends can be linked to 
extraversion, paralleling Eysenck’s findings that high levels of extraversion 
are indicative of criminal behavior.242 Consistent with prior findings on the 
weakness of the relationship between extraversion and criminal behavior, 
association with criminal friends was also found to be a weak predictor of 
criminal behavior.243  

Wallinius found that high rates of psychopathy, a personality dis-
order characterized by antisocial behavior and a lack of remorse and empa-
thy, was related to criminal behavior.244 Wallinius also found that besides 
being predictive of criminal behavior, antisocial behavior was also predic-
tive of recidivism.245 This provides further support for the link between an-
tisocial behavior and criminal behavior, but goes further than prior studies 
in suggesting that those who possess antisocial personality traits are more 
likely to be repeat criminal offenders than those who do not. 

While the majority of research on the relationship between person-
ality and criminal behavior has been retrospective, some prospective stud-
ies have found support for the relationship. In one study, researchers ad-
ministered two tests longitudinally to around 2,000 boys in an attempt to 
examine the development and progression of antisocial behavior and to see 
if it led to criminal behavior.246 Two tests, one measuring cognitive ability 
and the other the Five-Factor Inventory to measure the levels of the Big 
                                                 
 237  Id. at 486. 
 238  Id. at 489. 
 239  Boduszek et al., supra note 222, at 489. 
 240  Id. at 489–90. 
 241  Id. at 491.  
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 244  Märta Wallinius et al., Facets of Psychopathy Among Mentally Disordered Offend-
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PSYCHIATRY RES. 279, 282 (2012). 
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 246  René Mõttus et al., Longitudinal Associations of Cognitive Ability, Personality 
Traits and School Grades with Antisocial Behavior, 26 EUR. J. PERSONALITY 56, 56 (2012). 
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Five, were administered to sixth, eighth, tenth, and twelfth grade boys bi-
annually for six years.247 At the end of the six years, univariate and multi-
variate analyses were performed to see whether cognitive ability, deter-
mined by grade point average, and any personality traits significantly 
contributed to the development of antisocial and criminal behavior.248  

Researchers separated misdemeanors, defined here as breaches of 
public order and minor traffic offenses, and criminal offenses that involved 
a serious fine or imprisonment, in attempts to examine the effect of person-
ality on criminal behavior.249 Using univariate analysis, researchers found 
that criminal offenses were positively and significantly related to neuroti-
cism and were negatively rated to agreeableness, conscientiousness, and 
cognitive ability.250 When GPA was added, cognitive ability and conscien-
tiousness lost their significant values.251 Researchers also found that antiso-
cial behavior itself was not significantly indicative of criminal behavior.252 
To explain GPA’s lack of a significant effect on criminal behavior, re-
searchers theorized that GPA may be a separate result of personality; it 
may be affected by personality but not lead to criminal behavior.253 This 
theory is supported by other research analyzing the effects of comorbid 
symptoms and different effects of personality on behavior other than crimi-
nal behavior.254 The researchers noted that their findings paralleled that of 
other studies in that low agreeableness and conscientiousness combined 
with high neuroticism was indicative of criminal behavior.255 This parallels 
Eysenck’s PEN theory, as conscientiousness and agreeableness are often 
combined into the one trait of psychoticism when the PEN theory is 
used.256 Therefore, the researchers prospectively found that high neuroti-
cism and high psychoticism are predicative of future criminal behavior. 

Recent studies have added nuance to our understanding of person-
ality’s factor structure.257 For example, a 2011 study investigated inmates 
to compare the Five-Factor Model of Personality to Eysenck’s original 
PEN model to determine whether one test was a stronger predictor of crim-
inal behavior than the other.258 Researchers cited Eysenck for his ground-
breaking theory on antisocial behavior and the genetic and biological fac-
                                                 
 247  Id. at 58. 
 248  Id. at 59. 
 249  Id. 
 250  Id. 
 251  Id. 
 252  Mõttus et al., supra note 246, at 59. 
 253  Id. at 60. 
 254  Id. 
 255  Id. 
 256  Ireland & Ireland, supra note 221, at 38. 
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 258  Id. at 37. 
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tors that predisposed one to criminal behavior.259 Researchers stressed the 
importance of genetics, and not social and environmental factors, in the de-
velopment of criminal behavior.260 

Researchers used two groups of prisoners; one was administered 
the International Personality Item Pool Big Five-Factor Markers, and one 
was administered Eysenck's original PEN test.261 Results were compared 
using a multiple regression analysis.262 Very inconsistent results were 
found amongst the two samples and compared to previous studies.263  

The lack of significant results lead researchers to change their 
model to a 7-Factor Model to try to explain the results found in the samples 
and to create a test that was a stronger indicator of criminal behavior than 
either of the two primarily used tests.264 Using the data collected from sam-
ple group one, researchers tried to explain the results using seven factors: 
(1) understanding/empathy, (2) emotional stability, (3) extraversion, (4) 
general agreeableness, (5) intellect/openness, (6) organization/positive be-
havior, and (7) organization/calmness.265 

Using the seven-factor test that researches developed from the re-
sults in sample group one, researchers then used the test to examine the re-
lationship between personality traits and criminal behavior in sample group 
two.266 This seven-factor test, however, turned out to be a poor fit, with 
several of the factors often overlapping with each other in the questions 
they applied to and the behaviors they described.267 Researchers then tried 
to improve fit by using regression weights and found that five main (core) 
traits explained the majority of the variance in individual levels of criminal 
behavior with significantly less overlap.268 These five traits closely mir-
rored the Big Five and were defined as (1) extraversion, (2) neuroticism, 
(3) openness to new experience, (4) agreeableness (defined as empa-
thy/understanding), and (5) calmness.269 Researchers then tested this “new” 
test on sample one and found an acceptable fit between the test adminis-
tered and the variance between individual behaviors.270 

                                                 
 259  Id. at 36. 
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While results of the “new” test closely paralleled that of other Big-
Five studies in some aspects, researchers found distinctions in other areas. 
First, they found that agreeableness was the most commonly reported trait 
and that it changed across ages and time spent in prison.271 Several explana-
tions have been offered for this finding. Researchers here proposed that in-
creased interaction with other prisoners in prison strengthened this trait and 
contributed to increased “prisonization of criminal identity.”272 Similarly, 
researchers found that agreeableness increased with age but decreased with 
time spent in prison; this as well was thought to be explained by the 
“prisonization of criminal identity.”273 Researchers also referenced other 
studies that found emotional stability to be lower amongst the younger 
prisoners, paralleling prior studies that found younger populations to be 
less emotionally stable, and higher in neuroticism, in general.274 

While this study challenged the validity of Eysenck’s PEN model 
and the Five-Factor Model of Personality, it did support the theory that cer-
tain personality traits are indicative of the development of criminal behav-
ior. Secondly, while this study challenged the explanatory validity of the 
traits historically used, and proposed a seven-trait model, the five core traits 
found closely paralleled those used under the Five-Factor Model. While 
this Five-Factor Model may not be perfect in explaining all of the individu-
al variances in criminal behavior, this study provides support for the model. 
It also provides support for the fact that the five traits most commonly used 
are the strongest indictors of individual variances in the development of 
criminal behavior. 

Moving away from individual experiments, scholars have em-
ployed meta-analyses to quantify the overall effect size of multiple studies 
aggregated together. Two meta-analyses are worth mentioning. The first 
was by Miller and Lynam, and included forty-five previous studies.275 They 
explored several structural models of personality, including: Costa and 
McCrae’s Five-Factor Model,276 Eyesenck’s PEN model,277 Tellegen’s 

                                                 
 271  Id. at 48. 
 272  Boduszek et al., supra note 222, at 491; Ireland & Ireland, supra note 221, at 36; see 
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(NEO PI-R) AND NEO FIVE-FACTOR INVENTORY (NEO-FFI) PROFESSIONAL MANUAL (1992). 
 277  See H. J. EYSENCK, CRIME AND PERSONALITY (Routledge & Kegan Paul rev. ed. 
1977) (1966). 



PARKS (DO NOT DELETE) 5/13/2015  11:07 AM 

2015] Hazing As Crime 27 

Three-Factor model,278 and Cloninger’s Seven-Factor Model.279 They 
summarized their findings within models.280 From the Five-Factor Model, 
Agreeableness and Conscientiousness were negatively related to criminal 
behavior.281 From the PEN model, psychoticism was positively related to 
criminal behavior.282 For the Three-Factor Model, negative emotionality 
was positively related to criminal behavior, while Constraint was negative-
ly related.283 The trait of Novelty Seeking from the Seven-Factor Model 
was positively related to criminal behavior, while the traits of Self-
Directedness and Cooperativeness were negatively related.284 The patterns 
of results provided a personality profile of the typical offender: someone 
who is antagonistic, argumentative, aggressive, impulsive, and sensation 
seeking.285 

A second meta-analysis performed by Jones, Miller, and Lynam 
included fifty-three previous studies.286 It focused exclusively on the Five-
Factor Model.287 Furthermore, they examined traits at the facet-level, which 
provided a more nuanced profile of an offender’s personality.288 They 
found that individuals who engage in criminal behavior scored higher on 
the traits of Angry Hostility, Impulsiveness, and Excitement Seeking.289 
Such individuals scored lower on numerous traits, including Warmth, 
Trust, Straightforwardness, Altruism, Compliance, Modesty, Competence, 
Dutifulness, and Deliberation.290 Collectively, both meta-analyses support 
the use of the Five-Factor Model of personality as a good means of as-
sessing the relationship between personality and criminal behavior.291 

It is important to note that, as Davison proposed, personality disor-
ders and antisocial behavior do not completely explain the criminal behav-
iors, but that there are often comorbid symptoms as well.292 These symp-
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toms can include drug use, social environments, and context.293 In other 
words, genetic levels of the Big Five may predispose one towards criminal 
behavior, but other factors and conditions may make the difference in some 
exhibiting criminal behavior while others do not. Impulsivity and how one 
views and evaluates their environment are such possible factors.  

 
B. Impulsivity 

 
Impulsivity, or impulsive behavior, has slightly varying definitions; 

however, it is widely defined as “a predisposition toward rapid, unplanned 
reactions to internal or external stimuli without regard to the negative con-
sequences of these reactions to the impulsive individual or to others.”294 
Criminal behavior and impulsivity research has ranged from focusing on 
delinquents,295 incarcerated criminals,296 gender differences,297 mental dis-
orders,298 brain functioning,299 and sociological factors.300 

Delinquency has been an important factor in studying the relation-
ship between criminal behavior and impulsivity because researchers are in-
terested in predisposing factors that may contribute to criminal behavior; 
studying delinquents gives the researcher the opportunity to track the crim-
inal activity of the subject to see if there are commonalities that are corre-
lated with delinquency and subsequent criminal behavior. Delinquency has 
generally been defined as the behavior of minors that violates the law and 
leads to direct court action, although not necessarily incarceration.301 Spe-
                                                 
 293  Id. 
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1784 (2001), as cited in Charles W. Mathias et al., Behavioral Measures of Impulsivity and 
the Law, 26 BEHAV. SCI. & L. 691, 693 (2008) (internal quotes omitted). 
 295  See, e.g., Francis J. Kelly & Donald J. Veldman, Delinquency and School Dropout 
Behavior as a Function of Impulsivity and Nondominant Values, 69 J. ABNORMAL & SOC. 
PSYCHOL. 190, 190 (1964); Michael L. Vitulano et al., Delinquent Peer Influence on Child-
hood Delinquency: The Moderating Effect on Impulsivity, 32 J. PSYCHOPATHOLOGY BEHAV. 
ASSESSMENT 315, 315 (2010). 
 296  See e.g., Irina Komarovskaya et al., The Role of Impulsivity in Antisocial and Violent 
Behavior and Personality Disorders Among Incarcerated Women, 34 CRIM. JUST. & BEHAV. 
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cifically, delinquent youths have been a targeted group to study because 
children under the age of fifteen account for about 30% percent of all juve-
nile arrests in the United States, according to a 2008 study.302 In addition, 
delinquent youths “are two to three times more likely to become serious, 
violent[,] and chronic offenders than adolescents whose delinquent behav-
ior begins in their teens,” 303 encouraging research in this area of individu-
als.  

Studies have found an established relationship between delinquent 
criminal behavior and impulsivity by finding a positive correlation between 
the two.304 One study focusing on male delinquency and school dropout 
behavior found that deviants are, in fact, more impulsive than non-
deviants.305 Another study concluded that impulsivity and low self-control 
are consistent predictors of delinquency.306 Further, “adolescents who ex-
hibit high levels of impulsivity are also likely to demonstrate high levels of 
delinquency.”307 Because of the significant and established relationship be-
tween delinquent criminal behavior and impulsivity, criminologists believe 
that research on impulsivity warrants the most attention in studying juve-
nile delinquency and crime.308  

The relationship between criminal behavior and impulsivity of in-
carcerated criminals is often linked to the study of aggression amongst the 
incarcerated.309 Aggressive inmates have been found to have higher levels 
of both anger and impulsivity.310 Specifically, in male offenders, “impul-
sivity has been shown to be a strong predictor of institutional aggression 
[and] violence,”311 behavior which is often considered criminal. In a study 
of incarcerated female offenders, researchers found a correlation between 
higher levels of impulsivity and aggressive behavior.312 However, there did 
not seem to be a significant relationship between women incarcerated for 
violent crimes and impulsivity, as women incarcerated for violent crimes 
did not demonstrate higher levels of impulsivity compared to nonviolent 
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female offenders.313 Researchers explain that the “substantially lower levels 
of violent offending among women may in part be associated with their 
lower levels of impulsive behavior.”314 Additionally, “[t]he relationship be-
tween impulsivity and violence among incarcerated women seems to be 
complicated by the characteristics of female violent offending, which dis-
proportionately involves domestic matters and interpersonal conflict.”315  

Studies have also revealed other differences between men and 
women as related to impulsivity.316 Men have been found to participate in 
more impulsive and risky behavior, and are responsible for about “76% of 
all criminal arrests in the United States, committing 89% of homicides and 
82% of all violent crime.”317 In a study looking at the relationship between 
gender and impulsivity, the results suggest that the differences may be re-
lated to “punishment and reward sensitivity.”318 Specifically, “women’s 
greater sensitivity to and anxiety about the punishing consequences of risky 
action that deters them from the same level” of impulsive and criminal be-
havior as men.319 This lower level of impulsivity among women likely re-
lates to the greater prevalence of males in criminal behavior, as higher lev-
els of impulsivity have been directly correlated with criminal behavior.320  

Sexual aggression in men and women has also been studied and, 
again, impulsivity has been found to play a role.321 One study found that 
the differences in impulsivity between males and females “mediate[] the 
relationship between sex and social representation of aggression.”322 One 
study concluded that “a substantial proportion of assaultive behavior is a 
result of impulsive . . . retaliatory aggression.”323 Because males tend to 
have higher levels of impulsivity,324 it follows that they would also have 
higher measures of violent behavior, violence rating, assault convictions, 
and reported fights.325  
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Gender differences have also been found in relation to different 
mental disorders and psychopathologies as related to criminal behavior and 
impulsivity, namely, that men are more likely than women to suffer from 
certain mental disorders that affect impulsivity.326 Studies have concluded 
that in comparing the criminal behavior of men and women, “impulsivity 
has been invoked as an explanatory variable.”327 

As previously noted, studies have also found a link between per-
sonality disorders/psychopathy and impulsivity as related to criminal be-
havior. The DSM-IV-TR has listed impulsivity as a “behavioral component 
of several disorders, including attention-deficit/hyperactivity disorder 
[ADHD], borderline personality disorder, and antisocial personality disor-
der.”328 Specifically, children with ADHD tend to be “more susceptible to 
deviant peer groups” and drug use, which are also related to criminal be-
havior.329 Conduct Disorder (CD), a “persistent pattern of behavior in 
which the basic rights of others or major age-appropriate societal norms or 
rules are violated,” has also been linked to criminal behavior and impul-
sivity.330 One study focused on the presence of CD in children and adoles-
cents, finding that “[ad]olescents with [CD] are more impulsive than 
healthy adolescents.”331 Research has also found “higher levels of impul-
sivity among patients with conduct disorder, personality disorders, and sub-
stance-abuse disorders.”332  

Other studies conclude that “[i]mpulsivity is a key component of 
psychopathy, a form of personality disorder with a specific pattern of inter-
personal, affective, and behavioral symptoms characterized by a grandiose, 
arrogant, callous, superficial, and manipulative interpersonal style.”333 
Studies have supported this assertion by finding that there is a correlation 
between psychopathy and impulsivity, observing “heightened levels of both 
impulsive and instrumental aggression” in individuals with psychopathy.334 
As previously mentioned, because impulsivity and criminal behavior have 
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been found to be correlated, it follows that mental disorders that affect im-
pulsivity affect criminal behavior as well.335  

Studies have also revealed a connection between impulsivity and 
brain functioning.336 Researchers have found a correlation between specific 
regions of the brain and their effect on impulsivity and, thus, criminal be-
havior.337 A study on the relationship between premotor functional connec-
tivity and impulsivity resulted in a finding that more-impulsive incarcerated 
juveniles tended to have functional connectivity that correlated with areas 
of the brain “associated with spontaneous, unconstrained, self-referential 
cognition,” those areas linked with impulsivity, as compared to less-
impulsive juveniles.338  

Another study focusing on the link between aggression and impul-
sivity observed “strong evidence that structural or functional pre-frontal 
impairments are associated with a heightened risk of impulsive aggres-
sion.”339 Data further supported a correlation between impulsivity and spe-
cific areas of the brain, including: the “lateral [orbitofrontal cortex], the 
dorsal [anterior cingulate cortex], and the amygdala.”340  

Researchers have also observed a connection between certain neu-
rotransmitter levels and impulsivity.341 Low levels of serotonin have “long 
been associated with increased impulsivity.”342 Additionally, the relation-
ship between decreased levels of serotonin and impulsivity was stronger in 
men as compared to women, suggesting different serotonergic functioning 
in each of the sexes.343 Cortisol has also been linked to impulsivity, finding 
that it may “moderate the relationship between impulsive aggression and 
testosterone in delinquent male adolescents.”344 As previously mentioned, 
because of the established correlation between impulsivity and criminal be-
havior, it follows that if certain areas of the brain affect levels of impul-
sivity and aggression, these changes likely affect criminal behavior as well.  

Several different sociological factors have also been studied in re-
lation to impulsivity and criminal behavior.345 More specifically, race has 

                                                 
 335  See Mathias et al., supra note 294, at 700, 703. 
 336  See, e.g., id. at 697; Shannon et al., supra note 299, at 11241.  
 337  Shannon et al., supra note 299, at 11241. 
 338  Id. 
 339  Strüber et al., supra note 321, at 97. 
 340  Id. at 104.  
 341  Id. at 104, 108.  
 342  Id. at 104. 
 343  Id. at 105.  
 344  Id. at 110. 
 345  See, e.g., Rolf Loeber et al., Findings from the Pittsburgh Youth Study: Cognitive 
Impulsivity and Intelligence as Predictors of the Age-Crime Curve, 51 J. AM. ACAD. CHILD 
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been found to be moderately related to impulsivity, with researchers find-
ing that minorities tend to exhibit higher levels of impulsivity, in a study of 
delinquent youths.346 Intelligence (IQ level) and impulsivity are also corre-
lated with criminal behavior, with researchers finding that male adolescents 
with low intelligence and high impulsivity tend to have high rates of crimi-
nal offense.347  

Family and social relationships have been associated with impul-
sivity and criminal behavior, with researchers observing that “impulsivity 
is more weakly related to offending when parental support is high.”348 In 
addition, those with strong pro-social ties in the areas of employment, 
school, and peers exhibited fewer self-control issues.349 In another study, 
researchers found that “social bond and impulsivity correlates were the on-
ly two significant re-offending risk factors for juvenile violent probation-
ers.”350 As such, negative experiences in childhood, such as violence or 
abuse, are also associated with increased levels of impulsivity.351 Other fac-
tors such as neglect, rejecting/hostile mothers, a chaotic childhood family, 
and parental reinforcement of immediate gratification have also been corre-
lated with impulsive behavior.352 These negative experiences often “teach 
that delayed responses are not rewarded,” which in turn supports impulsive, 
and often criminal, behavior since there appears to be no advantage or re-
ward in waiting.353 A relationship between anti-social behavior and impul-
sivity has also been observed in incarcerated individuals, re-enforcing the 
idea that those with social ties tend to have lower levels of impulsivity. 

Studies have also found a correlation between socioeconomic sta-
tus as it relates to impulsivity and delinquent criminal behavior, finding 
that impulsivity has a stronger effect on the delinquency of male adolescent 
boys from homes with low socioeconomic status.354 Poor housing has also 
been considered a predictor of adolescent aggression and teenage violence, 
and large family size (five or more children) has been used to predict teen-
age violence and convictions for violence.355 This study found that the most 
important predictor of aggression and violence included several elements of 

                                                 
 346  Vitulano et al., supra note 295, at 318.  
 347  Loeber et al., supra note 345, at 1146.  
 348  Jones & Lynam, supra note 308, at 308. 
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impulsivity.356 Further, elements of impulsivity (thrill and adventure seek-
ing, lack of considering of consequences before action, etc.) were “more 
strongly related to offending among young adults who perceived their 
neighborhoods as lacking in informal social control.”357 

Drug use, often considered criminal behavior in itself, has also 
been associated with impulsivity.358 In a study focusing on different ele-
ments of impulsivity, including urgency, lack of premeditation, lack of per-
severance, and sensation seeking, drug use or abuse was found to be a cor-
relate.359 Lack of premeditation was strongly related to indications of “early 
substance use and later substance abuse.”360 Sensation seeking was also re-
lated to later alcohol abuse, but not to the same extent as lack of premedita-
tion.361 Urgency was associated with early marijuana use among men.362 
Overall, the lack of premeditation and sensation seeking elements of impul-
sivity bore the strongest relationship to criminal behavior.363 Another study 
found a positive correlation between hard drug use, the frequency of alco-
hol and marijuana use, elements of impulsivity, and sexual aggression and 
harassment.364 In addition, higher levels of impulsivity have been found 
amongst those with substance-abuse disorders.365 In each of the various 
levels of drug use and abuse studied, some form of impulsivity was found 
to be linked to the criminal behavior.366 
 

C. Sanction Awareness 
 

Despite the axiom that “ignorance of the law is no excuse,” to be 
convicted of a crime in our justice system, one must have knowledge that 
his or her behavior was criminal, in most circumstances.367 This concept is 
consistent with the utilitarian theory of punishment, which holds that “the 
                                                 
 356  Id. at 97 (finding that the most important predictors at ages 8–10 of aggression and 
violence includes hyperactivity-impulsivity-attention deficit (psychomotor impulsivity, dar-
ing, lack of concentration or restlessness)). 
 357  Jones & Lynam, supra note 308, at 316.  
 358  See, e.g., Donald R. Lynam & Joshua D. Miller, Personality Pathways to Impulsive 
Behavior and Their Relations to Deviance: Results from Three Samples, 20 J. 
QUANTITATIVE CRIMINOLOGY 319, 335 (2004). 
 359  Id. 
 360  Id. 
 361  Id. 
 362  Id. 
 363  Id. at 336. 
 364  Yeater et al., supra note 297, at 1250. 
 365  Komarovskaya et al., supra note 296, at 1499. 
 366  See, e.g., id.; Lynam & Miller, supra note 358, at 335; Yeater et al., supra note 297, 
at 1252. 
 367  Meir Dan-Cohen, Decision Rules and Conduct Rules: On Acoustic Separation in 
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purpose of punishment is to deter others from committing crimes.”368 The 
utilitarian theory rests on the assumption that a negative correlation exists 
between legal consciousness and criminal behavior. Several studies have 
analyzed whether knowledge of the law is a true deterrent to breaking the 
law. A few studies conclude that there is no correlation because our actions 
are determined by impulse due to our biological make up.369 However, a 
greater number of studies conclude that there exists a relationship which is 
affected by both the type of legal consciousness held by the individual370 
and the type of law applied.371  

Under a broad definition, legal consciousness is “the way[] people 
understand and use the law”372 and the “participation in the process of con-
structing legality.”373 The effect that legal knowledge has on deviant behav-
ior depends on an individual’s perception of the law, which is created by 
his or her life experiences.374 Erik Fritsvold describes four categories of le-
gal consciousness: Before the Law, With the Law, Against the Law, and 
Under the Law.375 He added Under the Law to the first three categories, 
originally articulated by Patricia Ewick and Susan Silbey.376 In his work, 
Fritsvold describes how people within each category react to legal sanc-
tions differently.377  

As Fritsvold described, individuals with Before the Law Con-
sciousness view the law as “an abstract entity, removed from the everyday 
experiences of life.”378 They perceive it as an unbiased, static system that 
uses rational methods to run society, and views all individuals as equals 

                                                 
 368  Kevin M. Carlsmith, On Justifying Punishment: The Discrepancy Between Words 
and Actions, 21 SOC. JUST. RES. 119, 120 (2008). 
 369  See Steven K. Erickson, Blaming the Brain, 11 MINN. J. L. SCI. & TECH. 27, 69 
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them”). As a result, Erickson argues that understanding behavior should focus on one’s voli-
tion and not on ones knowledge of the law. Id. at 69–70.  
 370  See Erik D. Fritsvold, Under the Law: Legal Consciousness and Radical Environ-
mental Activism, 34 LAW & SOC. INQUIRY 799, 804–07 (2009). 
 371  See Russell B. Korobkin, Behavioral Analysis and Legal Form: Rules vs. Standards 
Revisited, 79 OR. L. REV. 23, 26–30 (2000).  
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“Before the Law.”379 Believing that the system is hierarchical, trustworthy, 
and operating appropriately beyond their control, these individuals are “un-
likely to engage in acts of resistance of any sort against the legal sys-
tem.”380 A study by Laura Beth Nielsen concluded that most white males fit 
this description.381 Her study explored the reasons why different social 
groups opposed the legal regulation of verbal harassment.382 The white 
males in her study disfavored the regulation because they sought to uphold 
the traditional First Amendment values.383 Thus, holding a Before the Law 
Consciousness, these white males continued to “privilege[] law above even 
their own life experiences.”384  

Another study by Stephen McG. Bundy and Einer Elhauge de-
scribed a similar group as the “law abiding” citizens who will likely com-
ply with “what they understand to be their legal obligations”385 regardless 
of the sanctions.386 Scott Shapiro also described this type of consciousness 
when he explained in the context of his “autonomy assumption” theory.387 
He states that people have a choice to comply with the law and choose to 
obey “each time they deem the rules applicable.”388 This theory assumes 
that “rational” law abiding citizens will choose to obey the law because 
they feel obligated to do so.389 However, they will also “never act against 
the balance of reasons.”390 Thus, as rational thinkers, they may disobey the 
law but only when doing so would yield improper or illogical results.  

Those who have a With the Law Consciousness break down the 
superior ideals held by Before the Law Consciousness, and consider the 
law to be a game that is meant to be strategically won.391 These individuals 
attempt to advance their legal proficiency in order to maximize their ad-
vantage in the game,392 but are unlikely to engage in resistance.393 Women 
in the Nielsen study, who are more often the victims of verbal harassment, 
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fell into this category because they strategically reasoned that regulating 
verbal harassment “may present them as victims and further undermine 
their social status,” 394 and thus opposed the regulation.  

Bundy and Elhauge’s study described this group as “sanction opti-
mizers” who will base its decision to engage in deviant behavior on “the 
actual level of expected legal sanctions and [will] give[] no independent 
weight to the fact that the conduct is legally prohibited.”395 Bundy and El-
hauge further concluded that there are individuals who become more devi-
ant as their knowledge of the law increases.396 For example, if an attorney 
gives his client information about the ins and outs of the tax system, 
“[s]uch advice might, for example, teach clients how to exploit tax loop-
holes.”397 This resembles a more deviant version of a With the Law thinker, 
who uses his or her knowledge to cheat the game instead of playing the 
game fairly.398 Another example of this occurs when individuals know 
there is a small likelihood that they will be caught or punished for their 
crime, resulting in a greater incentive to commit such acts.399  

Those in the Against the Law Consciousness category are more 
likely to engage in resistance to the law because they view the legal system 
as a “commodity of power” to which they do not have equal access.400 
Nielsen’s study placed African-American males in this group who disfa-
vored the regulation of verbal harassment “because of a distrust of authori-
ty and a cynicism about law generally.”401 Nielsen’s study further support-
ed the conclusion that Against the Law thinkers find the legal system to be 
inefficient in areas such as welfare, social security, and criminal law, be-
cause legal figures ignore the needs of certain groups of people.402 Thus, 
Nielsen added the important finding that “being a member of a traditionally 
disadvantaged group has a significant effect on an individual's orientation 
to the law.”403  

Unlike Before the Law Consciousness, this group believes the law 
is “unable to effectively resolve disputes, recognize truth, or respond to in-
                                                 
 394  Nielsen, supra note 381, at 1086. 
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justice.”404 Unlike With the Law Consciousness, these individuals do not 
feel they have an equal opportunity to participate in the legal game, which 
is dominated by people who use “ruses, tricks, and subterfuges … to ap-
propriate part of the law's power.”405 Thus, “[u]nwilling to stand before the 
law and unable to play with the law, [these] people [retaliate] against the 
law”406 with the hopes of costing their untrustworthy oppressors a great 
deal of money.407 Such retaliation includes mild forms of resistance such as 
“foot-dragging, omissions, ploys, small deceits, humor[,] and making 
scenes.”408  

Under the Law Consciousness has a similar attitude to that of 
Against the Law Consciousness, but chooses more radical methods of retal-
iation.409 Under the Law thinkers make their point by openly and purpose-
fully challenging the social order.410 Fritsvold created this category after 
conducting a study of environmental radicals who fought against environ-
mental injustice through criminal behavior.411 These four categories of le-
gal consciousness have unique effects on individuals’ choice of deviant be-
havior.412 Such behavior is also dependent upon the type of law under 
which an individual is forming his or her perception.413 

The question remains as to whether knowledge of different legal 
forums effects individual’s analysis and behavior. One perspective is the 
rules versus standards approach; another is the economic414 analysis versus 
behavioral analysis approach.415 According to Larry Alexander, laws come 
in the form of rules and standards, which are implemented differently and 
thus have a different effect on behavior.416 He explains that “standards” are 
considered to be legal norms that “enjoin us to ‘do the right thing,’” and re-
quire each actor to follow rational behavior.417 However, it is not always 
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clear to citizens what behavior is acceptable under a standard because the 
line between right and wrong is drawn on a case by case basis.418 For ex-
ample, under “[a] law requiring drivers to travel ‘no faster than is reasona-
ble,’”419 one may not know if they are driving at a reasonable speed be-
cause a reasonable speed will differ depending on the situation.420 

Rules, on the other hand, are permanent lines drawn in the sand 
that clearly state what is right or wrong in every scenario.421 However, be-
cause rules do not change based on facts, in some scenarios, they yield un-
favorable outcomes that go against fairness or logic. 422 Shapiro explored 
this dilemma and came to the conclusion that although rules don’t always 
bring an immediate optimal outcome, the long-term effects have greater 
benefits, making it a desirable legal form.423  

Lawmakers must consider the effect rules and standards have on 
behavior to determine which legal form is more appropriate for the area of 
law at hand. To do so, lawmakers must understand the analysis a citizen 
conducts when deciding when and how he or she will abide by the law. The 
economic analysis and the behavioral analysis are two methods lawmakers 
use to predict how citizens will behave under certain laws based on their 
knowledge of the law.424  

Russell Korobkin found that the economic analysis sometimes pre-
dicts a different type of behavior under rules and standards than the behav-
ioral analysis.425 Both analyses conclude that depending on the scenario, 
one legal forum may be more preferable than the other.426 However, which 
legal forum is preferable will depend on the type of analysis used.427 
Korobkin explains that the economic analysis narrowly focuses on an indi-
vidual’s process of weighing the cost and benefits associated with follow-
ing the law.428 Under this analysis, lawmakers also weigh their own cost 
and benefits of adjudicating and enforcing the law.429 Citizens must weigh 
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the cost of spending time or money to understand the law.430 For example, 
there is low cost involved with learning the black-letter law of a clear and 
uncomplicated rule because it can easily be researched and understood.431 
Thus, it will likely be followed more often. However, it will cost an indi-
vidual more to research and understand, or to pay someone to explain, 
standards and complex rules containing many exceptions.432 As a result, 
they may choose to remain ignorant about the complicated laws and un-
knowingly disobey them.433  

Once the law is understood, individuals weigh the costs and benefits 
of complying with the law to avoid sanctions.434 This concept echoes 
Shapiro’s theory that individuals have a choice to comply with the law and 
that “rule-guided behavior is intentional.”435 Korobkin also states that the 
economic analysis warns adjudicators that they must take care to properly 
communicate laws.436 Failing to do so causes people to unknowingly diso-
bey the law or to be overly cautious, both of which lead to greater social 
costs.437 

Ideally, bright line rules are implemented with ease, given that they 
are communicated clearly, applied correctly, and yield the desired results. 
However, that is not always the case. At times the flaws of rules can “have 
the perverse result of discouraging desirable behavior or failing to discour-
age undesirable behavior.”438 Consider Korobkin’s example of a nuisance 
law that prohibits noise greater than 100 decibels in residential neighbor-
hoods after 10 pm.439 A “self-interested” reveler, who thinks similarly to a 
sanction optimizer, will unnecessarily play music at 99 decibels knowing 
that they are still in compliance with the law, but making it impossible for a 
neighbor to sleep.440 This law is underinclusive because it fails to regulate 
certain related undesirable behavior.441 It becomes a greater problem if 
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knowledge of the underinclusiveness encourages rebels to engage in this 
undesirable behavior.442  

On the other hand, overinclusive laws negatively affect desirable 
behavior that is better left unregulated.443 For example, a law requiring 
manufacturers to install certain safety devices is overinclusive if certain 
manufacturers must bear the installation cost when their products are not a 
safety risk.444 Thus, it requires “undesirable actions to achieve compliance 
with the law.”445 It is important to note that some overinclusiveness is 
harmless when the cost is minor. For example, under a law prohibiting lit-
tering in a park, trash that is biodegradable posing no risk of harm to the 
environment makes the law overinclusive.446 Nonetheless, a clean park is a 
greater benefit than the cost of someone throwing away environmentally 
harmless trash. Thus, lawmakers must decide whether it is more beneficial 
to ban all activity in a category even though some of that activity may not 
be harmful. Where the cost of doing so is low, a bright line rule, or “pure 
rule” is suitable. However, where the cost is greater, a complex rule that 
contains exceptions may be more appropriate. Consequently, the more 
complex a rule becomes, the more it resembles a standard and requires citi-
zens to undergo a costly, rational analysis to comply. 

Bundy and Elhauge’s study came to the same conclusion about the 
dilemma of over and underinclusive rules and deduced that this flaw can 
encourage some criminal behavior.447 They examined crimes requiring a 
higher burden of proof for a conviction.448 This requirement resulted in 
some undesired behavior going unpunished because of forgetful or dishon-
est witnesses that made it difficult to meet such a burden.449 Criminals who 
knew about the imperfection of such sanctions took advantage of it know-
ing they were less likely to be convicted.450 The same concept was applied 
to gang violence as discussed in Ron Levi’s research.451 Levi explains that 
the rise of gang control over Chicago neighborhoods was a result of the 
government’s lack of ability to disperse gang members when they gathered 
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in neighborhoods to intimidate citizens.452 This limitation protected citi-
zens’ rights by not allotting arbitrary authority to police officers.453 Conse-
quently, it failed to protect citizens from the power of gangs.454 Knowing 
this, the gang members took advantage of the gap in the law.455 

The economic analysis focuses on the individual’s cost benefit 
analysis, and indicates that an individual’s predicted behavior depends on 
the sanction applied.456 Similarly, behavioral analysis, discussed below, 
does not definitively favor one legal forum over another.457 However, be-
havioral analysis is a more complex analysis that “yield[s] richer and more 
nuanced predictions . . . about how citizens are likely to react to law.”458 

Behavioral analysis indicates that individuals follow a Rational 
Choice Theory (RCT), which states that they “act so as to maximize their 
expected utility subject to external constraints, have fixed and stable pref-
erences that are independent of law, and act in their self-interest.”459 
Korobkin focuses on three subcategories of RCT. The first, “bounded ra-
tionality,” states that a number of factors unrelated to the law cause indi-
viduals to act in a way that does not maximize their utility.460 The second, 
“preference endogeneity,” attributes rational choice making to one’s 
knowledge of the law.461 The third, “norm compliance,” attributes the de-
sire to comply with social standards to the decision to comply with the 
law.462  

According to Korobkin, bounded rationality suggests that cognitive 
biases cause people to act irrationally, which has an effect on their compli-
ance with the law.463 For example, a “self-serving bias” theory states that 
“individuals are likely to interpret ambiguous information in ways that re-
sound to their benefit.”464 Thus, under a standards regime, instead of doing 
a cost-benefit analysis, “self servers” simply assume their conduct will 

                                                 
 452  Id. at 140 (quoting a Chicago citizen saying that “despite gang members ‘hanging 
out’, ‘the police would have to leave because there was absolutely nothing they could do’, 
since they ‘couldn’t do anything about disbursing [sic.] them’”).  
 453  Id. 
 454  Id. 
 455  See id. Levi also mentions that, at one point, in the midst of rising gang violence, 
there were Before the Law thinkers who still believed that the “law and legality persisted as 
the framework for seeking well-being and security.” Id. at 146. 
 456  See generally, Korobkin, supra note 371, at 30–43. 
 457  Id. at 58.  
 458  Id. at 59. 
 459  Id. at 44. 
 460  Id. 
 461  Id. 
 462  Korobkin, supra note 371, at 44. 
 463  Id. at 46. 
 464  Id. 
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comply with the law.465 This highlights the importance of effectively com-
municating the law, but also predicts a greater increase in undesirable be-
havior under standards than the economic analysis does.466  

Under the Preference Endogeneity analysis, knowledge of rules in-
creases the extent to which citizens feel “endowed” with a legal entitle-
ment.467 Studies show that “individuals place a higher value on entitlements 
they have than on entitlements they do not have, but would like to have.”468 
For example, people will place a higher value on clean air if told they have 
a right to it than if they are told that a manufacturer has a right to pollute 
the air.469 Consequently, in private lawmaking, applying this analysis to a 
pure rule would hinder bargaining between parties because individuals 
place the value of their rights too high to be negotiable.470 However, with a 
standard requiring “reasonable behavior,” it is not clear who has the right to 
what level of behavior, which encourages negotiation.471 

Another conclusion drawn from several studies states that rules 
based on community norms require less work on the part of law abiding cit-
izens because they naturally seek to adhere to what is socially accepted by 
the community.472 A study by Kirk Williams, Co-Director of the Robert 
Presley Center for Crime and Justice Studies, and author Richard Hawkins 
described these community norms as “extra-legal sanctions,” which, if not 
followed, result in “loss of interpersonal or community respect and social 
disapproval.”473 Korobkin called this concept “norm compliance theory,” 
which suggests that individuals will sometimes put the customs of society 
above their own personal desires.474 This theory centers on the assumption 
that individuals’ behavior is driven by two major components: “(1) the di-
rect utility that they expect to enjoy from competing behavioral choices and 
(2) the indirect utility that they expect to enjoy from conforming to com-
munity norms.”475 At times, the benefits of complying with community 

                                                 
 465  See id. 
 466  Id. at 46–47 (also suggesting that standards will “chill less desirable behavior,” so if 
“lawmakers are particularly concerned about the chilling effects of a law, the costs of stand-
ards may be less vis-à-vis rules than would otherwise be expected”).  
 467  Id. at 51. 
 468  Korobkin, supra note 371, at 51. 
 469  Id. 
 470  See id. at 52. 
 471  See id. 
 472  Id. at 54 (describing community norms as actions that are socially acceptable or 
those that if not done are seen as unacceptable (for example, removing a hat inside a build-
ing)). 
 473  Kirk R. Williams & Richard Hawkins, Perceptual Research on General Deterrence: 
A Critical Review, 20 LAW & SOC’Y REV. 545, 558 (1986). 
 474  Korobkin, supra note 371, at 54.  
 475  Id. 
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norms will outweigh the benefits of advancing personal goals.476 Thus, 
those with “norm compliance” ideology will have an added incentive to 
obey the law if it is rooted in community norms.477 Regarding rules and 
standards, bright line rules are more likely to encourage desirable behavior 
because it is clear what behavior is being valued by the community.478 On 
the other hand, standards requiring “reasonable” behavior are not as clear 
on what type of behavior the community values.479  

While most of these approaches have been theoretical, social scien-
tists have provided experimental and meta-analytic support for the relation-
ship between risk appraisal and risk behavior.480 The available research 
generally supports the assumption that as a person’s “risk perception” rises, 
his willingness to engage in risky behavior decreases.481 Risk perception or 
“risk appraisal” is a person’s belief about his vulnerability to a negative 
outcome.482 In one study, researchers examined risk perception in the con-
text of sensation seeking.483 The study determined that high sensation seek-
ers generally do not view their environment as threatening and leading to 
negative consequences.484 Thus, certain individuals might be predisposed to 
engage in risky actions because they do not appraise situations as threaten-
ing, risky, or dangerous in the same way as others do.485  

In another study, researchers focused in part on the relationship be-
tween risk appraisal and criminal behavior.486 There, the researchers hy-
pothesized that risk appraisal would be negatively related to risky criminal 
behavior.487 To test the hypothesis, the researchers examined the relation-
ship between risk appraisal and risky behavior in a variety of situations, 
such as the crime risk associated with a particular behavior.488 The results 
indicated that “[h]igh personal risk appraisal was associated with low levels 
of risky behavior in the area[]of crime.”489 The researchers found that the 

                                                 
 476  Id. 
 477  Id. at 55.  
 478  Id. 
 479  Id. 
 480  See Paschal Sheeran et al., Does Heightening Risk Appraisals Change People's In-
tentions and Behavior? A Meta-Analysis of Experimental Studies, 140 PSYCHOL. BULL. 511, 
511 (2014).  
 481  See id. at 512. 
 482  Id. 
 483  Jonathan W. Roberti, A Review of Behavioral and Biological Correlates of Sensation 
Seeking, 38 J. RES. PERSONALITY 256, 257 (2004). 
 484  Id. at 269. 
 485  See id. 
 486  Paula Horvath & Marvin Zuckerman, Sensation Seeking, Risk Appraisal, and Risky 
Behavior, 14 PERSONALITY & INDIVIDUAL DIFFERENCES 41, 44 (1993). 
 487  See id. at 43. 
 488  See id. at 44. 
 489  Id. at 47. 
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more risky an activity was judged to be, the less likely a person was to en-
gage in the activity, particularly if the negative outcome is clearly defined 
(such as with criminal penalties).490 

Other studies indicate the relationship between knowledge and 
risky behavior might vary amongst individuals.491 For example, researchers 
hypothesized, in another study, that “[r]eward bias—the tendency to rate a 
risky activity as more of a ‘good idea’—increased with age across adoles-
cence before declining in early adulthood.” 492 In their study, the research-
ers found that this “reward bias was higher in adolescence than in either 
adulthood or preadolescence,”493 and that “the relation between reward bias 
and law-breaking behavior was significantly stronger in middle adoles-
cence than for younger and older age ranges.”494  

These individual studies fit within the overarching narrative of re-
search in this area. For example, researchers conducted a meta-analysis, a 
quantitative study using individual studies of how heightening risk apprais-
al affects individuals’ subsequent behavior in finance, crime, and health as 
data points.495 They found that as risk perception increased, there was a re-
liable impact on behavioral outcomes across the scientific studies.496 The 
meta-analysis concluded that risk appraisal plays a causal role in changing 
behavior; more knowledge of risk decreases the likelihood an individual 
will perform an action.497 

 
III. SURVEY DATA 
 
Beliefs have been shown to play a significant role in the hazing behavior of 
BGLO members.498 Accordingly, while low agreeableness, high extraver-
sion and impulsivity may lead to greater hazing among BGLO members, 
these variables are likely to be less significant predictors than sanction 
awareness. This is because awareness of the hazing’s implications are like-
ly to influence BGLO members’ beliefs about hazing’s overall utility as a 
mechanism for screening potential members and inculcating them with or-
ganizational values.  
 

                                                 
 490  Id. at 50. 
 491  Elizabeth Shulman & Elizabeth Cauffman, Reward-Biased Risk Appraisal and Its 
Relation to Juvenile Versus Adult Crime, 37 LAW & HUM. BEHAV. 412, 419 (2013). 
 492  Id. at 413. 
 493  Id. at 416. 
 494  Id. 
 495  Horvath & Zuckerman, supra note 486, at 47.  
 496  Schulman & Cauffman, supra note 491, at 420. 
 497  See id. 
 498  Parks et al., supra note 11, at 444. 
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There are several strengths for this study. First, this is the only 
large-scale data base assessing hazing behaviors among BGLOs. Second, 
the sample was quite large. Third, the sample included both sororities and 
fraternities, members from various geographical regions, and respondents 
representing various ages. While we make no claim that this sample is na-
tionally-representative, it is very inclusive. Fourth, a variety of measures 
was included in the study, and included questions that span various fields 
(i.e., law, psychology, criminology, and sociology). 
 

Of course, with any study, there are also weaknesses. This was an 
online study. Using this method, we cannot be entirely sure who responded 
to the survey. The method of self-report was also used, which can be bi-
ased. The nature of the questions included in the study was sensitive, and 
this could have influenced participants to under-report behaviors they per-
ceived as negative. They might have done so to protect themselves, their 
sorority/fraternity, or BGLOs more generally. 
 

A. Methods 
 

1. Sample 
 
The sample was comprised of 1,357 individuals. The majority were 

female (62%) and African-American (90.9%; followed by Caribbean, 
2.8%; African, 1.8%; Caucasian, 1.1%; and “other,” 3.4%), and the greatest 
percentage were initiated in chapters in the southeast (47.3%; Midwest, 
21.0%; Northeast and Washington D.C., 19.3%; Southwest, 5.0%; West, 
4.2%; and International, 0.8%). The mean age was 40.04 (standard devia-
tion = 12.87).  

 

2.  Measures  
 

Hazing. A total of twenty-seven different forms of hazing were ex-
amined for this analysis. Participants reported whether any of these twenty-
seven acts were required of pledges. Some forms of hazing were relatively 
mild (e.g., performing calisthenics) while others were more severe (e.g., 
being paddled). The mean number of acts reported was 14.16 (standard de-
viation = 8.26). The specific acts (see Appendix) included in the survey 
were generated by the authors of the current study, with an eye toward be-
ing as inclusive as was reasonable. The final scale was developed based on 
exploratory factor analyses. 
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Big Five Inventory (BFI). The BFI is a forty-four-item measure of 
general personality designed to assess the Big Five personality traits.499 
Neuroticism assesses the degree of emotional stability and adjustment. The 
eight-item scale was reliable (α = 0.81), and had a mean of 17.61 (standard 
deviation = 5.59). Extraversion gauges positive emotional adjustment and 
sociability. The eight-item scale was reliable (α = 0.83), and had a mean of 
28.74 (standard deviation = 5.72). Openness refers to an interest in culture 
and new experiences. The 10-item scale was reliable (α = 0.75), and had a 
mean of 38.88 (standard deviation = 5.28). Agreeableness assesses how one 
approaches interpersonal relationships and interactions. The nine-item scale 
was reliable (α = 0.75), and had a mean of 37.00 (standard deviation = 
4.68). Conscientiousness refers to the extent to an individual plans, is orga-
nized, and can inhibit impulses. The nine-item scale was reliable (α = 0.82), 
and had a mean of 37.76 (standard deviation = 5.00). 

Impulsivity. To measure this, the Impulse Control subscale from 
the Weinberger Adjustment Inventory was used.500 More precisely, it was 
reverse coded so that higher scores are indicative of impulse dyscontrol, or 
higher levels of impulsivity. This was performed by standardizing the vari-
able, and multiplying that by 1.00. Thus, the mean of this standardized var-
iable was 0.00 with a standard deviation of 1.00. The scale was reliable (α 
= .72). 

Knowledge of Rules and Laws. Participants were asked to indicate 
the extent of their knowledge about university rules prohibiting hazing, as 
well as state laws proscribing such behavior. These items were not part of 
an existing measure, and were developed specifically for this study by the 
authors. Choices ranged from 1 (“I had no knowledge or awareness of 
rules/state laws prohibiting hazing”) to 4 (“I had a lot of knowledge or 
awareness of rules/state laws prohibiting hazing”). These two variables 
were strongly correlated (r = 0.70), and were combined to form a single 
measure. The mean was 5.83 (standard deviation = 2.00; range 2–8), sug-
gesting some degree of awareness that there are rules and law that pro-
scribe hazing.  

Demographics. Two demographic variables—sex and age—were 
used in the analysis as statistical controls. Other demographic measures 
were assessed in the survey (i.e., race, religion, and sexual orientation), but 
not used in the following analyses.  

                                                 
 499  See generally Oliver P. John & Sanjay Srivastava, The Big-Five Trait Taxonomy: 
History, Measurement, and Theoretical Perspectives, in HANDBOOK OF PERSONALITY: 
THEORY AND RESEARCH 102 (Lawrence A. Pervin & Oliver P. John eds., 2d ed. 1999). 
 500  See generally Daniel A. Weinberger & Gary E. Schwartz, Distress and Restraint as 
Superordinate Dimensions of Self-Reported Adjustment: A Typological Perspective, 58 J. 
PERSONALITY 381 (1990). 
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3.  Procedure  

In order to maximize the number of participants, emails were sent 
to a variety of listservs. The email list was compiled by one of the authors 
(beginning in 2003). Organizational directories, Yahoo! Groups, and chap-
ter, district, provincial, and regional websites for Alpha Phi Alpha, Alpha 
Kappa Alpha, Kappa Alpha Psi, Omega Psi Phi, Delta Sigma Theta, Phi 
Beta Sigma, Sigma Gamma Rho, and Iota Phi Theta were used to create the 
email lists. This resulted in a sampling frame of approximately 30,000. The 
email provided basic information about the study, which indicated that re-
searchers were seeking to learn about the experiences and opinions of his-
torically black colleges and universities. Potential participants were provid-
ed with a hyperlink that directed them to the survey. 

The survey was created using Qualtrics. Participants were given 
detailed information about the study and were required to consent before 
given access to the survey. Participants were allowed to withdraw from the 
study at any time and without penalty. All responses were anonymous; no 
names or identifiable information were collected (including IP addresses).  
 

B. Results  
 

The analyses were conducted in several stages. The first stage in-
cluded only the BFI domains and demographic controls. The model was 
significant (F (7, 1125) = 29.96, p < 0.001; Adjusted R2 = 0.153). The only 
trait to emerge as significant was Extraversion (b = 0.11, seb = 0.04; p = 
0.01), which demonstrated a modest effect size (β = 0.08). Those who were 
more extraverted were more likely to engage in hazing. Agreeableness was 
close to being significant (b = -0.11; seb = 0.06; p = 0.06), but it too was 
modest in effect size (β = -0.06). In addition, older participants were less 
likely to report hazing was required (b = -0.12; seb = 0.02; p < 0.001), 
while males indicated more hazing (b = 5.83; seb = 0.48; p < 0.001). Being 
older and male exerted moderate effect sizes (βs of -0.19 and 0.35, respec-
tively). 

The next set of analyses included impulsivity and the de-
mographics. The model was significant (F (3, 1115) = 67.37; p < 0.001; Ad-
justed R2 = 0.152). Impulsivity exerted a significant, but modest effect (b = 
0.52; seb = 0.47; p = 0.03; β = 0.06). Higher scores on impulsivity were re-
lated to more hazing activities. Age and sex continued to exert significant 
(and similar) effects in this model. 

The next model included knowledge of rules and the laws. The 
model was significant (F (3, 1121) = 71.77; p < 0.001; Adjusted R2 = .159). 
Knowledge of rules and laws was significant (b = -0.52; seb = 0.13; p < 
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0.001), and demonstrated a modest effect size (β = -0.13). Greater 
knowledge of rules and laws against hazing led to less hazing behavior. 
Age and sex continued to exert significant (and similar) effects in this 
model. 

The final set of analyses included all of the predictors, and was as-
sessed in a stepwise regression model. This model locates the strongest cor-
relate, and then the second strongest correlate, etc., until there are no more 
significant correlates that contribute to the model. This strategy allows for 
an examination of which variables are the most statistically important. All 
model fit indices are significant when using this approach, and therefore 
will not be reported other than the range in adjusted R2. The strongest cor-
relate of hazing was being male (β = 0.33). The second model added age (β 
= -0.20); the third added knowledge of rules and law (β = -0.13); the fourth 
added impulsivity (β = 0.07); the fifth added Extraversion (β = 0.06); the 
sixth added Agreeableness (β = -0.06). In the sixth model, once Agreeable-
ness was added, the effect of impulsivity was no longer significant. The 
amount of variance accounted for (adjusted R2) ranged from 0.11 to 0.17 
across the models. 
 

CONCLUSION 

 

Black Greek-letter organizations are old and storied American in-
stitutions. Their history of hazing is not a new one. What is new, however, 
is the tension these organizations and their members face with regard to 
hazing vis-à-vis the legal system. This is particularly the case where mem-
bers are adjudged criminally responsible for hazing. Even where hazing re-
sults in civil liability for members, chapters, universities, and BGLOs, at 
the heart of the conduct is often criminal behavior.  

Criminologists have long-investigated the antecedents of antisocial 
and criminal behavior. As highlighted in this article, personality, impul-
sivity, and awareness of sanctions are three variables that scholars have 
found to be predictive of antisocial and criminal behavior. Herein, we 
sought to determine the extent to which such variables are predictive of 
hazing within BGLOs. We found that aside from maleness and youth, low 
Agreeableness and high Extraversion were predictors of hazing, but were 
weakly correlated with our outcome measure.  

Lack of knowledge of rules and laws and awareness of sanctions 
was a reasonably good predictor of BGLO hazing. This finding is con-
sistent with a number of theories and empirical scholarship. Heightened 
risk appraisal is a deterrent to risky behavior in many domains, including 
criminal behavior. Consistent with Fritsvold’s concept of “With the Law 
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Consciousness” as well as Bundy and Elhauge’s “sanction optimizers,” 
such BGLO members would haze if they did not expect legal sanctions.501 
Consistent with Fritsvold’s concept of “Against the Law Consciousness,” 
such actors may simply be rebelling against the law because they do not be-
lieve that it adequately recognizes the needs that BGLOs have of their 
members—e.g., an abiding commitment born of sacrifice via hazing.502  

Under the rule versus standard analysis, arguably, many BGLO 
members are ignorant of the legal rules that provide a ceiling on the type of 
behavior that can be engaged in to bring new members into BGLOs. Even 
where there are legal rules—e.g., anti-hazing statutes—sometimes those 
rules are easily converted to mere standards, because the language of the 
rules is not clear. This is even the case with respect to jurors’ understanding 
of those statutory provisions in litigation. 

Then there is the economic analysis approach versus behavioral 
analysis approach. Under the economic analysis approach, a BGLO mem-
ber must weigh the cost and benefit of hazing. Arguably, to many BGLO 
members, there is a significant benefit to hazing—e.g., a direct benefit to 
the organization in terms of new members’ organizational commitment and 
commitment to other members. There is some empirical support for this be-
lief.503 Where BGLO members have a paucity of knowledge about the costs 
associated with hazing—direct costs to them in terms of criminal sanctions, 
for example—it seems more probable that they will haze. Under the behav-
ioral analysis approach, factors outside the law, for example, influence 
judgment and decision-making. So, a BGLO member may pay more atten-
tion to organizational norms and sanctions than legal sanctions, whether 
they are fully-aware of the legal sanctions or not. Here, BGLO members 
who believe that hazing is embraced by members of their own organization 
may haze, especially where organizational sanctions are not likely to be 
that robust.  

As a practical matter, what are BGLOs to do to stem the tide of 
hazing and concomitant bad press, civil litigation, and rising insurance 
rates? This article suggests that the major misstep that they have made, and 
are likely still making, is that they fail to robustly educate their members 
about the sanctions that may befall members who haze. The authors dare to 
say that most BGLO members have little knowledge of the numerous 
BGLO hazing deaths, injuries, incidents, and resulting litigation, both crim-
inal and civil. And BGLOs have done little to augment and enhance their 
members’ knowledge around these issues. Neither a passing mention about 
recent hazing incidents at one of these organizations conventions nor a 
                                                 
 501  Fritsvold, supra note 370, at 804; Bundy & Elhauge, supra note 367, at 274–275. 
 502  Fritsvold, supra note 370, at 804; Bundy & Elhauge, supra note 367, at 274–75. 
 503  Parks et al., supra note 11, at 416.  
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brief workshop will suffice. Black Greek-letter organizations must walk 
their members and aspiring members through the decades-long tragedy that 
is hazing within their ranks. Only then can they make meaningful inroads 
toward stemming the tide of hazing within their ranks. 

 
  



PARKS (DO NOT DELETE) 5/13/2015  11:07 AM 

52 Law & Psychology Review [Vol. 39 

APPENDIX 
 
The following acts were covered as hazing acts for the purposes of the sur-
vey conducted as the basis for this discussion. 

 
Pledges hit by big brothers/sisters with other objects 

Pledges hit by big brothers/sisters with hands or feet 

Pledges paddled 

Pledges required to make gifts for big brothers/sisters 

Pledges required to do calisthenics 

Pledges required to carry bricks or other symbolic objects 

Pledges required to do community service 

Pledges required to dress alike 

Pledges required to greet big brothers/sisters 

Pledges required to learn information about line brothers 

Pledges required to learn poems 

Pledges required to perform skits 

Pledges referred to by line number 

Pledges required to be celibate 

Pledges required to eat unpalatable food or drink (e.g., ginger root, garlic, 
hot sauce, vinegar) 

Pledges given a restrictive diet (e.g., no candy, fried food, etc.) 

Pledges required to take road trips to visit other chapters 

Pledges required to run errands for big brothers/sisters 

Pledges required to speak in unison with other pledges 
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Pledges required to adhere to study hours during which they did their 
schoolwork 

Pledges required to walk in a single file line 

Pledges required to sing fraternity/sorority songs 

Pledges yelled at or cursed at by big brothers/sisters 

Pledges required to disassociate from non-pledges and non-
fraternity/sorority members 

Pledges deprived of sleep 

Pledges stranded in unfamiliar locations 

Pledges required to endure harsh weather 
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